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index. html and http://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Market-Reforms/
Patients-Bill-of-Rights.html

See http://content.healthaffairs.org/content/early/2013/09/13/hlthaff.2013.0721.abstract

4) See American hospital Association (AHA) Fast Facts on US Hospitals at http://www.aha.org/research/
rc/stat-studies/fast-facts.shtml

3

=

5 Trving Levin Associates, id.
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A AFEAZE whARL Qle.

E3h yelo] gH Awelo] e Folsk AW e FHA £E02 94 5
927, ohym dciAele] Wak AguEAds AY L 3 BABAY AP A
Soll ue} wobat Stel] thestl Sis) ol ARl dhat Folg ke
At A solof S,

ek

3. 2= 7|20f et FXt

A RROR: FAAS, 53] ALAL 9 WAl A o8] A4 of
olch. dlE S0 20120l HA| ARHE BHEo| 10%7} BIo|R B W%Ho]
2100 G} EAEE) vlE BABEL 2 AoF 9 ougR s Hopo] HEH

6) Beckers hospital Review, July 11, 2013: “5 Key Trends in healthcare for 2013” — http://www.
beckershopitalreview.com/hospital-management-administration/5-key-trends-in-healthcare-for-2013.html
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1) Z4QIXIZ 7|2HAccountable Care Organization)

=2 53 FA|Sls AYR7|HACO)RL 2= SET gl =7
T YEYA FAsks Aolth. ACO= HtAle] Axr Ff LRI (Medicare
Shared Savings Program)o] ZFolS sl QAL HY 9 7|g} omr|iEe| Atz o g
T4 AFS oulgith 2w s ¥l wet vhEoldl & Z2Idof wet ACO9
Fofshs omriwe] g et AmAdle]ldE s Hrk wHeF ACOZF oF 307 7
=9 ogd] A 7lEe S5t a2 Qg vgA ol Bl-& Hfo] olRo|xH it
ACO°| Zofgt om7| e I AiS Uro] 224 "t viA ofof Ayet S4714]
ks Aol 523t ACO= H|§ Aol Ol—roixl‘:ﬂ o] 2 A7EE 24 9
ACO°| Fofstz og7|de] o&H] A&S EoliL, A9 aAuAE A
ACO= H W2 Aws 573t "t of2fet Q74 seoz Qs ACO+= miE
ol BA7|32 FAdskar Qleks)

lI:i

lm

7) http://www,bain.com/Imanges/BAIN_REPORT_Global Healthcare Private Equity Report 2013.pdf

8) More information regarding ACOs may be found on our website at www.foley.com/aco-white-
Paper-10-11-2010.
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© EOE AFLEE Vs 78I LAY AFANRAE Jiaste] wRlEoA o=
ARIAE AlSSRL Qe Aletietary ol *15"4%&%‘%—% = N ASARE
&g SOl NUYETE SRATAN Z=OMS hiskal jlom, ArjHer A%
AeluE i Zste] a1zje] A75Ade] 71ofstal Qlch10
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9) See http://www.jaseng.net/menu/ajs/ajs_1/read.asp; and New York Health Forum (December 2013),
“Jaseng’s Integrative Medical Model Effort in the United States”.

10) See New York Health Forum (December 2012). SNUH’s Endeavoring Approaches for Globalization
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oA djd 1ujuk 7 ol4Fe] elaebaiel 25,0000 ARk WSt 9lew]
12.00089) 44:& At Slek. ARgiett el s 2 Satiste) sht
2 43k % olie] shil 37 ¥ olare] matlo] sloml T4kl AT o)

I ch
o AYAEA A AAE|(CH)Q AF3JAFRl Christus Muguerza(CM)-2 20124 6Y
2949 Z]Y7} H|E&Z(Clinica Vitro)E Q14319th CHE= CM 3 oy}t T+ 719

WS AF, 995tal ¢l Christus Health Southeast 5 oj2] u]=F ¥2lQ] 17|
doltt. FHAR = AEHE Y] Q1= ARIKMEYUE T F shu= CHZF 50%2] A
& 7HAIAL Qe RYUE diA o]t}

oAl At =9 omrjdo] n=o2 UEshe Al olof= nl= o] 3
9] Q2713 &4 9 Ao] Folsh= ARE wWol EAgtc). slte] o= ARg-r]olet]
o} sty By} F22A=0 AASH Ochsner Health System}2] T}EL|4]o|t}.
Ochsner:= 200990 &5 ASHE ofdie} FHAAE A @3t & 718t A aFE
275} v} 9ok,

E ohE ARl 20109 AlEE Fulop HiAE S AL vl= FAFA o ¢
)3+ Adirondack Healthohe] THE4lo]th. o] WlE4le] =g EAC of 7|3l ﬂx}
of et omAuA AlF, A A, =l S A, S ], ofE, ran
o] 79 =& ).

ojFgt FAof WBtFo] EAFL, MEUA AA 0, wo]g FY, ST EWE
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1) The AHA compendium can be found at http://www.ache.org/DirectoryOfForeignHospitalPartnerships.
pdf
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12) See “The External Review of Hospital Quality: A Call for Greater Accountability,” (July 1999
OEI-01-97-00050) (“As the system increasingly tilts toward the collegial mode, however, it could
result in insufficient attention to investigatory efforts intended to protect patients from questionable
providers and substandard practices.”



|

ofd

nE
Ko

ofd

10

9|

i eE 9 Al A2E At

o] gAtel Aol

Z =
ST

e

A=dye]
=T

S|
o] 2]of wt]A|o]
ol = ="+ Y(critical access hospitals),

S

o

o 947

Faz

I

Hie] FolAt &

ja]
=

s

7P1el glom,

=2 A
- T

19 ool wet 27] o

[e]
£
find

g}, olefst
hel gejant i 2 B3

=

;OU
B
o
Hlo
o

O
e

rolet

1 <
=

ge

&
o]

=)

5



24 s=olzy|E 0|2 B0 fE FAW DI

o A
HS% CHE ool 3oy, s 3 AEYY
IR S18 0] U AR U TG 03 A e BE v
T, A, A5 TARA, FEAY 5ol Ak o] F shiel WHoR 4FAa

AE QU4 o)yt v ey ofitell Aiglo] ofFeld 4 Slek A
2150) 4 3 s vl Ieo] A s B A9 ErlEe] RS Hers
Bask ekt Zolth. Je AMAOR W Wl et BRsSEE A4 A
Aol 7 R RRE 2 WalS wgiolo shul, ol wet HltAolet HtiA]
© nWEsE Aol AU o] A Ad AAUN A2 YRIT DHWE BT
) Apole] Z1ke] veAlol 5 WY Z2IY 47t AFe] AAd AsAE gk ol
Aol A Q5 Qs vEr|e] 7T U 25 Aol A s

sy,

]
[¢]

&

o
S~

=z
=A

==

2. FA(XIR) 2%

FA EL G} AR AR A5t vge D Ge) o) Ge) s
Nololl 7hat Belolch, (M1 921719 Aol Hos), elo] A|pe 2o T
h 4 Q% Aol vl IR LqEn, Wslel ows)¥ ReUE oA 1
g2 GAH of WS nEARREe] 43580 Aol fAHL AHE 9%
Hlgo] AA ARECHs Aol Qlek E3 WEs|ze] K1 YRl 47t e L Ak
o o Aol a9 A

HRE 4] Qlgo] A9, thelv|He] MEs|ze] BE HAIS wololok gt A A
e W B T D

13) Note that the following discussion does not include any of the myriad of federal or state income
tax consequences as to choice of transaction methodology.



Rl
()]
0z
iml
it
ol
rio
=
10
el
0
ro
+
e
=
nx
oot
0%
N
ol

2 w7 djerjge] WE gy RV Ed b Thssith i
Aol shte] 71e] the shue 7 Adtele RERA E53= il ]do]
7 71 HEY ARIE AESHA "ok AR, o2fRt FEY Adie E55hs 71E
vy 71ge RE RS A Aoke HolM AR 4 e Bl EYS @
of ZFAIAL Slth. A 7 7Ide] Advhe Wdlolal wehy 7| FEoAl AEe
e Zart 7] vl 245 Aeh{ SHs AREA etk 2y g7
b AR Alolle 8718 A HIg 78] FEolAl wiEske A dAVIT §

AVdghge wiel7 et mimrlae] gl offtell BAIglel ofFeld 4 qlrk AlM
Y Alolls ARE BIAPE ] ASAL e v Aleh 71w fUF 57t |
oh UubH o R ZBjAF Em AV o|AHE] 9] tiETE A Q] ojARET A A
ojxtElof Zrofgitt. APk Q14 Wl AR, Fo AdxE 5o Fad olqo] disiMe =
o 2AE el X}ﬂ/\}«l 473‘0] I E =S 7w Atk FF AAE diEshe
oA EAE o) KBS sA7|E St Aldse 7)E 4 71@e] &I A
71&9 s 9 «15‘11714 ﬂ§~ a2 fFAZRs Aol 4] A5=e Atttk
AVEFYE AlAE) slollA AHEREE w714 AHdolA st ATt Wk SAR

571909 JARTH A FANIE FAW AOR QI



26 smoz|E 0j2 ME0| fft M2ty D

H| 6 X UHXLEX} 7ioiQ|El Ol =40

SHAl At W)l o] Wt oleoe A Bl el Foe Sl 1§

v e j 4
4] o4 W Bgw spslt.

TR shipe] Welo] ThE Ao AESY 5 A ol4o] Welo] 2] A
Aol o] ofake Ak Sa BEAel ko] shfoleh. WAEAL A0 Rt
PR FejE o]Rold 4 gitk. TAEAS] WA FRE Folrlwe G ofF, F
of7|gke] A oi%, YARALE Aol chat AujTE, oAt U A o] o Fo
wet ukgE 5 gleh

AR ] BT WA ol B BIqe] BE Bol gL wejsie wety
B RIAelE 94T 104 At SR et ol RES Hk
W 7hxo) EA YARAY Tl ofgfe] TelN BT 4 grk

rSL'

StXFE A
AT E XL HEY (B XHLHH)
Services Agreement
(e.g. IT, Billing)
USE
Services ' Management
Agreement WV Agreement USE
KE (e.g. provider
or network)
KE USE
+ SELMEYKE OSLDEY USEOH, 2% BEY, 7| ST o122 BRB|A0 HI5D, HEH A0 Shhs 52518
© KETHOIEMH|AS H B BEIMT IS HEJIE 24T
¢ USEEERMHAEFHIGAITHEUHEHAS) 4EE SHHE 7|0 2H0|2 T2 QIS0 HE THAZ UIEES 2SS
ojojg
TES|AE TSAHUEYIS ISR 0[S BHA S ALY BES U YOHE 4 AOH, FH2 WO BES WHN HUAS HTZT
FE08
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27| SE (XH1E)

KE USE

Sole Member

JV
NewCo LLC

| e

KE Asset ‘ USE Asset

4 KE, O| 2L E L USEZ} 22 APALE EXLSE SIS A
0 A, KEQIUSE D57} FF 2 BESIH, 3]A2) %%
SH2MEILKE, O|2ME Y USE S CHH|IpY &
SHE S 220 BT

FQ
IJH

2297 % 2El

Member Member

__Membership Interest Membership Interest

Sole Corporate Joint Operating | Sole Corporate
Member Company Member

(vocr)
...—-—-—f—'_'_—_—'—_— [

KE Asset USE Asset
Joint Operating Joint Operating
Agreement Agreement

SIMEL (e, I SHEL USETH 42 BE2FEAE & 2
SIMEL K, I SHEL USETH 422 RS F g
SRoAsAE BT S0 02 £US HED
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= =

N

AlLS E
RHLtE & E XL
Causes KE to Contribute Contributes cash or assets
Member its Assets em;lst;tsh;;:al‘u: of Member
= i B e
... 50% Membership i 50% Membership '
", Interest | Interest ’ Sele G \
Sole Corporate vy e Corporate
:‘em::'a : Member
|
7 Limited
Liability
KE Asset Company USE Asset
(“NewCo")
SEMEL KE, O 2MEY USEZt ME STEASIAS BROE 420D, BRSXRAS HZ
S2MEY KEZHR S XS 612, 0|2 MEL USEZH 0|9 SLSIAL B S X 2(ENAE7H A 22 N2 295 HOE)S
=Xt
o A BIMOI XSS SAS KNTO0S % THEH0] e
© A EIASl 0l B2 2 XA| K| 220 N2} EAHAHY B2
© MBEAEYHHOZ STYUE|N UM ZIHE STTL IAW SN, LHYOE SHNS0 LS ANBTRTE
7ty
o
2. SIErAY
o] =3+ A L = [e X} o
AL ARoz Ao A& 5 Sl thE WS fEEdolty dukael A 9
o o] o = [e) [e) [e) =]
B HEed W A9 dedS 7 71e] 71E WY Ak g e ste
o 5 5 = 2 [e) 5 =] L
A ofnleitt. dEREARRL miR7 A= e ol iRt AlRtRolY 2= ofF &
2l

=2,
i)
D
E3
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)
(IS i1}
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FEo)a7)He] £ w7k 7)o el Alv} Ao
RH3 Eo7la ek olejst MUHBL Frela|Ue] HeEE Sud st =

- ==
A ol E WEAL Uk 2gdslefe] o 3, F2 AR el 3, 3577
o 3 Ao digh AR BT, nizbe] ofet 3= At Ffols WAl &
371 8 H 3718 AE 78 S0l ol olgro EZekd:. ol gt WAjol4
=< =] EAY H oE THdY AR FA A HEEA] HEE|oF gt
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He ARE Adshs Aol ol Aok s Aulzol Higt A el det
o 2N A7 A G845 wol= ol L FHo] stk

olefat FEHGel Holst ik Helo] MR FAa hxIeh Akl weh wAL
S Wtk AWAOR S| SpES BUA SRR F 7R @8 BAo] it 7]
= 44 Al H% e mg— A, 29, BeIShe dlo] 283 AT o] 3
g ouiRith MU $ARE e B Al
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>
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]
©
=
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>
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=
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Ja
Kl
[
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A 7] %
e, folFe Aph AR o] AgHoz westn, B2 Brrell 34
2

ol FFHF AN AEY wolle vad 22 AR RIEA] HES|oF &
ot wigAle] % dhAel= ZhA Bl o2 Hagh B AHAE S4dhy] ffdl ¥
o YAteAl ti7kE Amshe AL wAskE A, B2 Al disl] ik Aedhe

e gAske AHElE BAY 5ol ool st
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7% ool chgt

A} A=2E Yefids WY 22 71 ool AL, Al S E2 o=ele] &
asitt. Y &3] A thE omQle] FAE A=she AU R k. =dl
= GRbHoz o] orll HHsjoM Wgshs WIS FHSdMoF A olHd A
+ A HEE Eathe QoheHsl, ITA HelE gtk tadds] ol 23
ok ol FolMe 54 rle HelE F AR AR wIe|=E k. ol Hd
o= W Ty 9 A4 Ui VIeS Akl YA & ofyzt e Ha 9 A
5o AAE 9T

o= 2 FE2 UgEyY, ofd F Jhojls AW e sE Btk olE =9
2470 FojM= A2 FSAF HEE AL ek ES o F Itole oA W E
T Aok A L dANERE T F AA UH e SRS dEske 2S¢
3t ArE A

452 Wa] B ATl tigh 8= ofefo] =) A AE =l ot
AAIA o] gtk WS 7ML Q= 97ele 7+ o' 7|Tol|A Ailel 7|21 .4
of F&g Aot g =mrHolA =Y HE T 5 ok HFAL Hridge], ¢
AL SollME oHT V&S AAs)FL AUk

Hs] Dol A-EAY HaE Aol YA e ohE HEde A B S Hatoll
uet 2% Ee g4 gEE 7L Qv B fo whet e, 2EA Y ohE 9=

B3l

e Mg omale] tia AAURE Heldx) oins washs A FRuzt
W ozo) A A W ZRALE ZHT Qlofof gtk ojefat Zz ﬂéé %3 444
Qg Az o WY AT 5] m3lo] tEt YA olFolHrh. o= A T4
(Health Care Quality Improvement Act, HCQIA) Wl 2 o & =+
7182 5 AA Al HHEA] SR ZRA|AE whetol Stk iRt o] oA 9wl
of AAl gt ARk MlolA AlulE 7H7] Ao ot WHE HAE AAE=R
wof Utk o]Hgt HAE A|7|A] &b A o=m7|He] Aol 7| wiwol owrHe
wGe AlEE] doll =ele] s=mB7F 9 gl ditt 7|ES RvhEA] AA s Roof
c}.

HCQIA ®1 9|0 e}, JAS QlgsirL

o] bojzel
glolgulol 2] s W&ol 71Zxol, 5 T2 FU L NEFIL AEA FuHES
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FREZIE AT HY 9 B el g

WAL W] Sl AR B4 U e el o

wJo] 9t} E3 HCQIAL: o =3
oF=r}. HCQIAZ R A 49
5] el 712S FEaok sk

HejAle] 5 % By ma o) gojetiat sk omele 9wy HI nvH &

Sig mzagle] apshs 7% uel SEAAE ARk gk



32 g=ozs|@ 0= IE ofE HAH ¥

H 8% ORAH|AO CHYL X|&

oA e A& et daAv|lae AR Yl Rizk Heo] FEle
4 gtk o7|ol= BHEAL Ao mE R (self insured employer plans), 2|5
(HMO), wtjAolMgAlolE, IR, HEos, AP o] Z3tdch tifie
W7k 232 e 9% (managed care) A FE| E= QFA|(capitation) 0.2 LA QL
L9 Ao} wAl Fejolth. W/ REERIRS 3 AR WA JAT FAS
o, Ao n B o] Aeolle ZRAEAASEAH(ERISA)R £2= a7 A

=
g wert

-

al

f

1. 2z S|z

1) HMO2t PPO

OFAIZIA] As ullAd BRo] U7l shu, RS RIZFREEL ofH Ao RE ]

I otk FEYEE 1A} MEL7L YFe] EA7|ZAL] o7 AjuA
T o2 EXL HEH7A L HYA o)A A A3 o7

EHE@,?J = 7HA] ¥@E9] #ejolg7F HMOSLF PPOolt). ¢xbA o & HMO(Health
Maintenance Organization)«= X7} A7F HMOS} &9l E= QIFA| Aefo] A 4w
% ols7|eute ol 83HEg Ttk SEAIL g Etok] HMOSH Ao o
=27]¢0] gl A5 AQstale A =7 o]efe] =Tl MY Mz dishA
 BASHA et

PPO(Preferred Provider Organizations)«= 23 7}[UAP7F &olH 712 XAEH 9=
Z1#oA =g v o s HAFE oM, AFEHA 2 A&7 o Al w2
ORG-S 719)}o) KetslA| =k POS(Point of Service)= HMO%} PPOQ] 3}o|
s FHj2 7R FAl Alfol AlAE e AR o= T|Ee o8 4 e
W, A7 Ym7|3 o]Q]9] Yrr|HoA uj7|E HT B, =mr|He AHE 7t
of disf &= EelFEa= WL o8 & Ut

- L‘L.‘l"n
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2) AH|XF == 4ZE 3 (Consumer Driven Health Plans)

Z 2 2= FEo RPLe 31 EoldA A7 (High Deductible Health Plan)x}
A7 A=A FH(Health Savings Account, HSA)E Z3sH Hdoltt. HSAE EH3H A%
2 S0 AFZAE e 4 Qs Ao dZFAH=AFH(Individual Retirement
Account, IRA)®}F f-AFSIEE HA7FIAR= HollA A7t et ool HSAC] A=
3312013 7]E A0S ZRdAR] Hd) oAlEr oS $3,250, M 7HIARE $6,4500]
o, o2 BHew A8t 4 o ek B8 AU HSA ARG olgsiol Be 2
A3AES o AE T olFof Hlza HY §ES WA Hoh HSAZF of 2303 &
AFAIES o A&kl v, 21 9] =u]of disii= A itd HAsiEt
olelgt WelelAE REAUAT A1) olmn] AES AW BAS] thEo] 2ulg
FE AAREOR BeUE Bk dze] A4 HSAZL Aol o 478X grow
FHE Wdoz ojdEn o] - AFo|xrt WS | gt HSAF Al ERI3A|
Azwol £HE Yeje) wEoz 8l AAe wrh o WgENL oRsug B
= Qo] A7IA Hlek ol wl=r Well = 9w o] AWe sk SujAI7E 2 5
= Qith

2. MC|A0{2t HC[AOI=

weiAlols A AP R 2 Qi AZeE mRawes koli 54 e
3 ol zel o) BAE) dciAels] SRS HEAel ol ket w)
Ao} ol=RElAje} B2l HMO A7 5o] Yeig EaRic HriAel UAE = 7}
Aol W) % shie e % 9k

AEAQ 71 Y 3loA AY 7= YUY oA A& A]AHl(inpatient prospective
payment system, IPPS)o]| uj2} AAEch IPPSo| ufel e Ayd Edd<=rlof u}
o S7le et Sl ugAEe R oo U WRE W Hi deizel Feo
galrs 27k 27t A

ole Hmofl thgt 7k Aol gzl At &0l oAt whEolRl o o4
A& A|2Hl(outpatient prospective payment system, OPPS)o] uwje} AAEct B 7]
Hho] opd QAR AE wWiTA o] YAF 7t e B QefieeAly a7t 7]eol wet
| =k
o o) Az

jg

J
0

Al

N

2 As YeLdAztE o] obd 7 FHolu oA A

Fll‘
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ol Ao} Ak =7t 7] wheh a7b7E oAl ofE ol e el A

Wz AJaEo] OPPS 7% W 47171 HSA7IE ST OPPS 7% 47k
Aoz ot o7t 7|EH = A A ok Iy Y Ve eSS Y
QA= ofg] 71 Bl = 7IEe ook Stk oA Agste o &
AlE| Y] Zf-olli= OPPS 7]& 47H= H7] flsf B 7|vk A= 94 = Sk
HHA ol == o7t e RIS 9 AE7E Sl WS SR A AReh 4
5ol g9 zZ2afolt). njmEAo AT ol wet WitAol= 719 o] tfFE ¢
stEjo] HgAlo|E 3rh= it o] Sl ESlth HigAolE 7= WS A
S H7tol| vjAA] 1Y AER G2 Folu BRI fEH e ‘?_'SH Fe gk 2l
4E Zler Ho, muAole BAE Mgsh= YAE ST € ALr 7

3. 2=7|E =0 CHet HICIAI0 23 78

e Ao 22 Fojataiat sl omr|de WIEAl A% =71 Aleke A2
sfoF etk W midAE 7128 A AnT|H Ake sAdTE o vEs R 23}
Algd 9A A2 SAEG AF Sol, YAz 29 dofl A&t 7tel digt &
T s AF 1 39S AdE SAT dAelA Al "k

HEE, i ARE A Q=7 AlfE SASHA St A o] ZRAAL
Aol e A2 A, wiyAe] A= AHe At ARAE H H7F A
CHAl AFoF slaL o]= QI3 B G7t wit Ao =& E7]slof Jith. X2 HHHo
A oldt A Al disl oiZel AlZIEe] fve AMdE FAD 87t Qi

o lr

4. X2X 2| T2 33 (Compliance Program)

STz a8 o ofsf AAEA ok, n=mRAmAE Y o) CMSo
A o5 o steh= iAol a4 Qlck AAF R ula YollA] BPFoE W R
7182 olgfel A& EHE 2RI Ads|of gith 53] W 1A 3 LollA]
== HY Aol 53] Fasith BAR Ao B, AEagAd, B
AL eidlza 9 Ve omr|s 3t EHde] Z2O9 Tlol=eels
Aasteleh. & Zrol=eilols AR7E antAel Sy ZRIOMA Fasita w
ek A, W8 847F A
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M QX HZpM| H|ojR| o= 7|

1. HIZtM| 22712 XHHQA

g2 vl=r w72 F ¥El] wE HgE] ZEelal, Al el whe Bl
Al Z1eltk. BIIbA] 7] BlIAlR QI B o2 AR oo tisiA=

ofuF &
SAIE E5-sHA O}bﬂr i 7do] “F AA7IEeR AFETH VEas W
T AL, 71FARE 715l s Al sllEs EA Fok

e A9 ) AL dl e A A, e, s, B2 v
LB o) sz 2oyslolop Ttk AALBle] olmMuAS AT

Y 718 SET, LA Gol vk A HHoR AAL. olefe

Ao o EAe] olAkS] A7, HelH SR ALE

o8 4 Sl S 2, W AelPITAlE Fol By W 2w ol 5

ok

f

= =

2. HIM| 7]2e] efxtExt

o= 9 EAE vjse] 18] A shtel e 7]z n)a oay
= Aolth. gl )=t welo] wlade, wluha] Y|gol w2
549

o3 YA 5
AR R F AR e FAES gl W gly] thR) olei3t vatd) late] Fe
o= B o7k AR 0]F AR wjEh sl el 7w 2] SEEE

A=A Fefo] ofet sl Sl e AlFeta Gk FAHol G418 B AR F Sht
QAR Aol BTk B ARIE A4 Ge) SEUY o]ole 91 Ak ©
8P Sr Hlmh 7)ae] WARA Hhat FEE BAAS AT QAo o

olct.
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H10 % ESH™ZIXH(Antitrust Laws)

1. SESXIEe He

nlol Ao Al Fob AR EHIANe] JFe wen| o A4S B
Festr] flste] ghEofdl Aol o] <, "= H-5(Department of Justice)2}
AFAFQ 3] (Federal Trade Commission)®] =%Z] F-A|(Antitrust Division) 9t
ot FEZA o=, “=-FA 7|, Antitrust Agency”), 0= HIAES] XY AMEA
ANM= AlFEChIY Z-FAHE =45 7H gl ek gelet 22 ArAR Algte]
4o, =5 Ak 7|eF BHEA et ofyet Eulf 9 74 ApES gARIh

rﬂ

H
o

HEA 71zl B T
42 NS A3 T T AW OE 28 A2 Qi Bl e
IR Ll § A i) Qs 4Rl }%} 1 ugsta. S4EA)

Sa59) Bl 59 ol BAVE o] ofE AEsln] ol
48 322 29K, 202 o]tk Aol olelo] B AU
¥ o] AL A AUAl g B /19E SHIA

A %

of3l7] $lstel, BAFAME 2HS Wely] Mol SARTAE EHFA 7]
H
o

2l

3} I (Hart-Scott-Rodino Premerger Notification)”
oelgt Wk 54w ol
o

2 den QU = o] peiw oulalel A
SHFA Jpo] & 4 UES HEL ATHE Ank SHFA BN AT A
¥3) %

dAgsto] AlZE|ofof Fhek. w3, o)A 2lsa}

14) http://www justice.gov/atr/public/guidelines/0000/htm
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4 4 gl Fa uhe AR oA Sl glold A

= MR Aol thed waka, 11
off thstel “A%S ZH 4 9 (comer the market), Aolehs
pHom HEY A A4S AT 4 ek

o] © 4
ﬁ@%xl G Aam AV S SRS R o R A

»

zzH x]ﬂx%gg s Funs] }\]X]—.Q_ _ﬁLx%—:sHo]: '8]—1:]—. /dl H’ ]X]—X-]Aoﬂ/ﬂ /\]XP4 gx 5

SOk kAl 159 A Afee AXbsior skl 1 ARz EE A HRey

A Asrol vA= FFS FrRslokt gt v g
Z

RS = ]
£ 2o dste] g BRI AR Qi 1A Uk,

B ohe, B FAUE T BAGE HeHh P AL AELoln =
PHel BASCHES AT BAE Felolx, oSS NZe AllS MY
7188 AFE A7) flste] FElRity dRa v R, 54 |41 7] “7
A& S8k Z(pro-competitive)” 0.2 7H=6HH FAFEALE 5¢10] Hi= WhHol B4
= Algste dFEAR= A7 A7l E 4 vk FERFEATE o= (spill over
collusion)” F= “X.ulj#|2K(collateral restraints)”2 Z o= 74%01] SLAFEZ} 11 A

St
ll‘o

7t ZAPE HAE g = AT e AYAA AlRts
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- 2

FaEAL| it S A 2S4S e FY7E “B A H(per se illegal)” 1A
28] “ge]9] YZ(rule of reason)”of] g2 W=xlof et A EIZITE AR
o= AAE sk ool withstal FAS Ajtehy wheba] FA1AQ 24 §lo]
SHEANE SNt Zlow AAEe] FHE Aol oloh: dxHor, AAA |
Al A F TF A “FEl9] Y (rule of reason)” Aol wEl HE
wjo] FRU gdo] HAAAR] o] FAE FAsh= HET o EAE BT
o7t ghej o] fjof A8 W= Feols AFF oz SHFA 7Y HY)e] W
of HuiEl=A AFE AHsk] st &ofo B FAAU FF B A I

=4 FAZIEY] AR E =l YsY B 7|E 27k o ek HE
H BT YARA YetolE TALoR At ARRIAL 5Y 270 Mg
1 Aol thsto] FAAHE Algeith. B mdy Held dREAS] 7P B
% 3= A Sl A group purchasing organization, GPO)2] A1}
RS Aol whE, e, oAk B 71RO E A AR SEARRE & 7L
ot Tohee Sgat. o2 Ad Feie b, SHEA ue =
e o) gole] Zao] AW WEIHOR olAshzA] ojno] uet
Z27ggtth. oA e FujRELe] 7 "@Eke FAskL SEAkelAl AEdhe
of AHHoE Qe Foh T Ahs) 2ATEY, Yo A4S AR &
vzl Al o]ejolek= o]fE, GPO= HXFA| 7|#e] d3) 7|2 FAT Aot

QL

o o2 & rH
=
ot
Eu)

1~
N

o N Mo el

o
e ot

N
-/

5 2
BE ol & MEgme 3 el vdel, WA vle] 4% AeYys mUHY
Aake 7k Aato] ulode] 7| Ho R ofduw ol FolAlEoR B ol FaL,
2l i Ei A B, 203 sEshs A4S, 71%Ae v 495 ¢l
o Zejgt A4S BEsolof k. WERBE 23 7R} vleke BAu QAs
A ARG ML AaTo] AGEEA Bl A i

15) See U.S. Department of Justice an Federal Trade Commission Statements of Antitrust Enforcement
Policy in Health Care, August 1996 http://www.justice.gov/atr/public/guidlines/0000.htm
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3t 7AgE HEska 59l S AT 5] ool HE st
& EH, AEZYoloA (a) F]F TACt vlge] T E= (b) v]F ] TAQL v
A o T A

HEe W7t A£Gt LS, 7HEY 7lae] HolEl EAT ARS Eaehs
3

QAT A JUSL urHOR 9] gl A A\ H(Ethical and Religious
Directives)o] whet HACl2 BES AAG AAHOT Wohwl, I AW AL 7HE
o gelo] e, Ui 2R& BUSE L SR AS0LE AT A2 Adse
AL FATT 7HEY Wo] H7HEY WAL A4SHz ofE Ao, Qlsshs SAk]
A 3 ABE 258 RS 75 A I Aol Jste] FAH AN FE B4
50 a7E BEAY|E omed A4 glo] ARUEES WA S Aotk

HEY 9 HHEE g B Ade] BolPy MU WEASS TG AP

=]
Zlet e SluekA e A

=
Ne TAEE AL vz AR YT Jlo] dREh
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M 1% B9l ol 7|EF Hljol|A{e] AAKDue Diligence)

RE OF HAAYY g, 2 B2 B= 7|EF =8 AolA 7P Fa%t ©A &

Sh= AAbgoltt o] dAl= URHE O 2 wlj4=0l3kA(a letter of intent)E 2HJT o]

ol gaEe] At 7|7 et A&E = BE Hole ¢ 7} At of7|oA=
147

A ) B oA, S8 ol W Q& HAAY Aol 4 = BelE 4
Fig=d

AnbH o wely, Axapge uvjde] Lol wejake] Akinl weiste] FAE
ABAE FrleP] gJstel whixte] of2] MRS FQlsla HESH: L T

5 g
Folrh e ARE wow, Fujae Tojxte] WEAt 4RE AEShL, B
Ae] Atelat BAE GRS BT Folate] weidhol el Bl SHd 2
A SlsE o) dAg AR FEAE o 2 olstel] 9istel ik
o F8 ANNEY Weo] WaF 4 ek

AA AEE e Fol, Tl MBASE AR R 1 AE FER, AN BT
Aol FelR El b PES Edstel Toidjel ] Bugit AxEYe] Ak,
oA () ANE AWSA Q12 2 (i) AN el B4 oldas
S sk gistel 27HHe) WERAS sk APATHE], TAH A& BF, 9]
B2 AU 919wy 2P G, Bl ulHEF FoAI] ot BF E:
A% GAFA0) AME) B (i) SHe BExA e glo] AUS At

2. dAte| e

E A AEAA R WA GAE FEY Weh 2ES AR Zolth A
o oz HANY At B olfet AFRLT} U, ToIE o] BYE F
=

2

ofs
—_

2HS AU 3 QA B SPstel, Lol A 2a Fe
A mofsiel RS AL G Aol oA WS A A4 T A

S o AP 4 Aek. Tl ekl it 5
Sl Agsts bl Qlold dhus] Zastch wal Tt dEe

2N

~
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2 Fojstar
Tl A E $1F 8ol diste] 58 =
QS SUSL 1 ARE olgelel SR ofEE YReseyy Aoz ne
5l7] Q13 ARE Akt flste] ARG AAE Aldss AS ASd 4= Qloh

w
[/}

Ab 23 BJAEQ| ZH|

L —

A

UAbgel 3 A B QurEoE nlde Tojat At 8% PAES Fuls)
L Zoleh o] ARE PRt WKl ATHNE apeks ARE ey W
Aegh elaER At aTEE AR QU eI Thed TS
olo] SHaEl ZLe okt

o AR, AFAE, FEdel tiR FA W T AR, 9/8 Y HalA,
AR dlih, i 2, 1’41031% e A7)

- TRkl wrelE 1GAIEe] el ZA(, ?—Zr Ee U] oM, M fef E

UM, Uiqt e 2FEAA, olxtE B FF Ee fdd] o= Ee MY
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* MAs7HSEA A AR, s HA/A8E AL, 7 3 SUA AR, HYA
of, WitAle|= 8l = A 7]t &F)

c e RO Y BEd AR, ASAR, P, 4 Y

c A BAE 9 HBRE AR, 2aAgl gk A, Ak

© AloF AR, AP ARA AlFA, HFAGA} AlF, WY Ak, AL FA,
B84 A

o UAR AT, LEAFA, AATUA, A A=, AY P $1 BE|=(0SHA)
o =T, A B

© aF/ ZAC, Y T e AU 2

© Ay omal AE, 2w, g
A it A3 ")

o Fenh AlekM B e AR, A 2 A, o) g Aok, B AlE
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UAF 2% BlAEE ANT o, AR A e Tt AR U A
4ol ABALE B F olEh] AshHE o SR A ek U 53
70 2@ Aol jsto] Ab ZALE AAISIE Aol 3% w0l Btk oE

-
of, A FUlAHE Thed & 4 gt

o AAINA ZZoll stAIZI o] o' FgAkel EEsHAl Aldet ZEat e E5
Ane e sEde PEg

© ol FEA] thstel 22o] AN AT ulA Lokl WAE SISk 4
E3tch

© o® FuAtel tigt FA(O0IG) e T2IHS HERI

+ ZPApo] olm BRI ofi B4 RRol djste] A5 WEAE s 9
stol 7bg A A PAE A Asle B

« =4 A $)¥3](Securities and Exchange Commission, SEC)o|| A dutol| A A&
He o AlsA #d VIEES AER o2’ VSES ARl I3 =
ABALE A3sl Mie B W Aol APALE At A

2 oIt}

oz FaAel BeE AR A o)Ae HEg

¢

ﬂ.I

o

4, 2z BZAY ER2| HA Ol

o BAAY A} AEelA AR 4 o= BE AAHS olrs TASkHE A
B7Msa Aok, Qolob 3 B 7 Fadt o4k qlow], Ysrt ofm BAwS
TASHE W, 225 ol Jet omRA MRS BAe] 24E Bt oleje

HIL BASL Z=a AA} T o I3RS n|xch

= : [¢]
ukstan, gEel ol W gk elg FHsAe] i Bt oR BA AAE dET
w, A ARIAT AR £ PR ate] wEE 4 Qs BE FAH A
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(1) AUHE A2 EX|H(Anti-Kickback Statute)

Al WA B ARgoAl ofE EAols vt 22 WHOR A=stal A¢t
stal st W= Z1S SARI: “alo® il oA OE”, AHA T E 7HY
2z - L

HOR, FFOo8 H= BFCE, YRR YERY ZEIHOT WAE= Fmol
A5 FHE F= d7E B S 557 Sk, YA o] = wgAlel=
5 02 BAEE= RE BE, A, AHA B
5 Y, ol e S 2HsHAY S48 = g7k Alle 3RS fivshd
25,000% ofste] g, Hdf 59729 AY, = = thof siddts AES WL, T3t
WA el gt §juto] € S ik Al AlblE WA YNk vt A o2t
HrAole z28] T3 7|ep AR YRR ZR oA A= AT E
th. B34 BEy(Affordable Care Act)> AMF WAHO Hto=z Zje &0l
U AfH| A7) B WA (False Claims Act, FCA)Q| B0 g B o] st
T &5 517] fIste] Al WARE # gstlet. olelste], Alela WA ek
ARt HPZ]‘:HOM AAFCZ gARI o R E o]od 4= itk
AHlE A 2 7EA] ¢ ﬂlﬂ*}%‘-‘% gt Abela WA HeE A o,
v} 0] w2t B AE(US Department of Health and Human Services, HHS)7} A}
;/q].‘:jL t:lo]-X]H—lq] 24_9_ l:ﬂ—x] OJ-.‘:_ ;‘q;—qtﬂ—/\loﬂ _TL}(S‘}O:] 2}_7]»24 o] ;(];‘(LQ_ ;(1]15-].}:_ .ﬁ.xﬂ?ﬂ H
Z3)(safe harbor)& F3Zdt= HIE FUch o9 A1H Hoxdfo] =t A
, AR 7718 B, 3Rl B B B oled 2 AAlE xFsitt
Fagh A2, 7 H.L%EP 1} o] Agske
A2l Walo] B35 xglolut Oﬂﬂ%xé Foll & SolHA] Y= Ao g‘%ﬂolﬂ}% 7/1-%
Ofujsh= 2 ofrt}, ?ﬂﬂ Aol B2k Yol 9lA| gtk A 5
= A2 FA Yot A2 Walo] BExd) 01] s Y=ttt A E‘rt& wl i%

o] He 5 HFoHA Yfette e duishy MEH ez griwojoptt ditt.

Ob l-o{l
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< E0HA] Y= the Ao] HiEA] 11 X%fﬂ ‘%MOI He kit AS ulsiA=
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A A elM 583 Fasit= A ofuitt

Al WA Qo] 7]HigH(intent-based) oltt. AdpA o=, A "ol W
sl A9 AAfe= 54 AdgAe] A AR o FAFCR, AR oFE f=
She Q=E 7HAAL Aol FofFeAlell Dok B Aol dAF I ol
RE Aol diste] B Al A HEE AAske A2 AU g
2= gl A9, A HhAlo] Al HHAW R I RTo|| ZpEh=r] B Ads] 24
sh=A] o] ofio] tjaja HaER Fohlis AL JE Ad sRssieh AR 2AR
A7 Al ok aTe Huel Helg 2gsteY) Eeo] B 4 Qla, At 7l
of YL FE A 24T /15T Joj olsfen AATYel ALRE Yy Arel
Welg Wag g2 agd & ok

oA, AL HmolA WA B AT Ho ool At vtz A
A8 25 Sld), Au] e, 4147](ithotripsy machine)2] 1d), 1]3 HA4
o AR A, ARBAA AchFom ofzolUrh. AlE WYL 7 Ay
o] Fepa wAshe mazgol ek Fa Jof, o] Ul M AHuls P e
Aok REZFPOIH aFeks FRE AR e fABT Ao Theo) AR
TR (1) GAREe] AdeR A9 (2) Aol ZREE LE Au, ] Ex A
&9 FAISE 3) ARAIYL B MulL, B AR B B AR 2AIEY] FAIE) (4)
Aojte 1do] Alof (5) BAf Se Aol FA|skelaL, ol $% AIR7FA ofoF 5
AYAF = F 95 Z2I ALY ot o= A= o ot (6) 494
o2 gFolaL (7) MYl Au|aet el ARl A, F Ee AT ofue Mk
%Hh‘f}h AHd 7‘JEHUr 7t FHE ey "de% AT wE Au|ae 23t

¢

fto

ool g ASol, ool £ Ezsz A Age 28 Aole)
SHAL, QIR ole EX MExgo] AgakA Ptk olfuom 1 A W
Aol AFHOR WS SMISHE AL ohth. MEzgo] A B At &
WA EL F oz mEaw Aol geieh ARMon wR gHoR By 4
G MBS ShA F7bAl 24 gIste] FOBIA EAIS) Folof Bk o]H Ko
U ARl chepet el 1—41 Bl ol Eolel Dol RoAT, AT 32
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ot=olz 7|2 0l= TS0 gt M2y o H

+ o= mAA7|Ho] oF oA} A, ] B He

- TuQle) o BATe|o] |Rel o R Ak GARt A 7sA
o wo o] A QYAF] QA7 high admitter” 2 3ol 7] B o] = Au]

2] ®|(call coverage)s 4=0J3tc}.

© o) BAIEe] AR PR WH DA AR, DR EE gE R

Aol A

« olg RA7|To| a3t o= Y(referral source)o] CIP s | s RS KA ) e B

L A=A, FolAh, FEHE)SR HES Aljteith

« 9|7 RHA7|To) AYsHA ZREA] e o2 oJAKreferring physician)o]| A A]H]

2 B A o] qaom A5

ol Bl SISl BAE AINE ARG A B B

A o

)

[oF §lol, =

o

AT A
S Ao gn AgEES shgath

- olm wAdvlEe] AuE Wast QeolE ool AIA BES Sste] ojxjel

2(EE G Y] BEFS AU

o Z71H 0l QASo] AP WAaskA] $SoE i BEA7|To] oAl whHjofA] &

O% g ACHE AT

+ o|E W)l elo] SR oAEe] SAlERte] WIS Holw oxEele]

ok, olrgelslel $ele AUHEY Ei, dgels A, oR 1y
oL o] AAMI HAAE Z4slA] o=t}

© o] YA AT ol Al elxtel wjSA Bl 2 AiSolA WA g

o nfg Bl g Aul2o] thste] Aloke Aokt

© R BV GAF SAPTE ofF THA] Ee ol whe Bas] B ol A%

2 Folof| ToJtrhd, ol A} )=o) what call coverage shiftZ v 3Hch.

© oY FREACIA, olarEo] Rl HlEste] AR FASIA G, E

Heo] Bt el (e, Akl Bste]) ¢
Welksl| ok AujAo] thste] o7 BAZ|TI oAb TA7EY] A& e

« o] Y-S Wol AFl A=A F&' 7]|S(free transcription) ¥} -2 -t

AMBIAE EatFsHA Alseith
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of, Adet weiste] Al WA ol4E ¥Hs| st] Slstel SR Ak A A
EFG BTN, WS 7

s o g
elgnlehe, ® ohE Aol Bl M

(2) X}7t o|E| YtX|H(Federal Physician Self-Referral Law, Stark Law)

A7} o] WA =Y 359 “Pete” StarkS whA] “Stark Law”g}al £
)2, A7t A8EA] o, BE Y e} o F A} AH|AE AT <X H
o7 A&7 thsto] oAb} Eolak Al Bo] gl 7] wH Aol #EAE
ofFoh= Ae SAIREHLE AL 2Rt ool wet AlFE Auj2of tfste] Hsh=
A& wATH). Stark Lawol| A= “QAPE &8t T FZ Y8t oA}, 493 B A
ofst oA}, Zxolat oA, AQt O} EE HEAALE ARk} Stark Law 9]%Ha)
H Al AR, A2 15,0008 7041 8] RIAPEEE(Stark Laws 39517 sl AL
Aol tieiA= 100,0008E) Le]ar wTjA (e} HtAo|E ZR2IOYA A|QJE X
g Ae WA Hr

Stark Lawell oJato] A1 A= LT} YAF Afolof] A oA 1Hg A0l
T B B ANE ot F4E 5 Ak 7Y Akl Sl=dl ole #
Aqdl, & A, =HE A 2Pa g A 5= ER EIE 237H4]9] 9
e stol AUt ko] o9 42 thEARE, REe] “HAE A oA e A2 (1
AEor (2) FARRECl AEE (3) ool W AYAes FeA 4578t
AR7HAE aAtgitt.

AAL Bl A= Stark Laws of= 4ZbsHA 7hesfiok skt o= Abela WA
2o, dAT AR, GARES et Fsitholr] wiigelth. vhd Stark Law©]
TEREE FEAIY, tA| et woA o7 AEshe AE Y' AR|AE QAF
7b ojFgtoll wheba ojabet o7 B 7|3k Atoofl A ARl BAe] Qlow, A
T5l7] flsto] ol9] A4S SHAIACHT Fith webd HaAbs oJAke} tid 7]
ACFE M| AR Stark Lawol] $H=A, A o2 73 el HFohA]
selstolof g,

Stark Law+= FH9Ist7] wzol, Aialez A4 glo] Hole e A4l A

AFAE 4= Stk W2 UPSo] Stark Law(TLe]al FAA o2 Alglg AW

25}
=
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obeoll Al $19aiT Seftho] Ayel Pk AlWEA Bl gele] 2elo] Hlof fim uje}

A AL AN 588 o7t Wastth R BE EE AR, 715 gk A

A, AoF 270 Fols, FAT AAA0] HEI gre AL uE Y] BAT 2
£ diyolc.

(3) 28 SEI MH|A

Stark Law of oJsjo], “mame “xgdon i 7hgHow, Bs| i ok,
WAFoR Bt BACR. T HE AF Ei 7lg durg Eakste] Fueis 4ol
o ool AE FR BED AuAL dwbdom olxjolA “HAPE A
o] weh 2440 EAZ 187 delAE Stk Law dolAe $54
o o2 S, vl Wel BelAs} olAjolA £m &7 EAL AT oAl BAS
we Aom gpElsd) ol RR BEd AT ool WA F4xE 7417 o
$oltt. Stark Lawi= 11 59k 5 3802(2013¥)74x) u]3 aH5(el, AL, 92t g2
o] Ee slgal “HlEH BAP ool o7l S of At Adom 4
A zakeeh Aab SO HFA BAR ojste] AJ4ls] Folslof s, FajRE
wize] w2 wa AA wEd Al |2 BSe aTsis Ag pejdor wh.

(4) BAXRI} Y= A4
SAARTE §le WA BAE Stark Law 9WHS 2E 4= §la dAfr( 2]
ol Fufah= WA Mol =z 5 Atk 7P E3F Stark Law o @51 (oll, 71914
& A2 A GQlt)e] WS ApollA, Hagt GaREe] A ARE 7198
osto] AW EoE & AL aysith AW Fo7} Qi) slebs, whd ofea e
xH?HXj‘?_] At A2 Q) Stark Law 92 YL 712 4= Qlk (1) WRE AL AT
= Ak Aol A AuIATE A3 (2) Alokell wheh AlgElojop 3 Au|A] LA AL
**“401 = (3) Alorell wheh Alsgt Aluj2of tigt ZFAE 71 SRS YA AlESHA
B AF A 7IFolA STt AedAete Rk BT 4 Qlck d=Aos A
Aol A oJake] Aloko] Aol giAL, TREAU, AlEd Aul2o] yigo] it F
A §AU, 7150] BEetA E015A ¢ Aol SR 7S flste] & #A]
& FofoF Fich.

N
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(5) A% =249 20|

AoA s87=e MBIAE AlFsHAl 7Y At ofFAtde & ded
Stark Lawg ¢JRFe o= qloh vk A} 229l Au|s Alofo] whE Mulag A
2 AEIHA G o] AAR HRsHA] 32 FAE AARFE ddishd, I Aok
< S GRS Y7tz st YafeflAl Bl AlEsh] fiRt sfi= e o Qlnh o]
23t oM = Stark Law o of+#4 2ol A3t Z oz sz ATt A Aok
A7F Aot StEEte Stark Laws 9WFe o= Qlth. AAIRZ AAF IAollA o]t o]7E
ZIek= AL ofElE 4= vk euh, vk AAR AR A ARolA GARAREe] Aok
EFoHA Wae AAIBHA(l, FARRRES] AAlo] ofE HojEt), I AR U A
ok qith. tlol, oARE] AT AloFA o 2ZoA ofmt Aoz} Lot Azt o
& 71 Aol distol FAIF ez 88k= Alo] Al A7 2 Zlolth

(6) 3-8t A|&XItX|(Fair Market Value)? 2=
Stark Law o] 2578 ¢] thpol A Sa81A ke AR Aol W 1ol Al
H 2o gk xJ&o] 3Rt APg7EA|ofof Ftrh= Zolth of7|ollA] “F ATt AR
ke gt d s AU AloF A, ol Histo] A 22 9l
e TSRS A" dAY AIEA Aol Y & 7H Es A
Alofoll e R4S dubFoR oudith B A=A A olA AT AR
o MgS 53] o sagttl, wd om HAv|ye] SJatolA AA HEtAL wel A
F 22 Q=9 di7tz g 4 Qs dAblAl o= 7)ol AR Al
F= Zol7] wizoltt. olglsto, ojm HAU7|UI SJAl Afo]ef AL Aok

D
(el e oIl ARA Aul Ak Al Uk, 1§ AehS T A my
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7™ (Civil Monetary Penalty Law, CMPL)

TAL HF FAH(CMPL)L 319 4, SR w3 57 o7 ZaIasiolA A<
B 11ske] Aok, Al AN Sk AL BoF AATOIG)] He AR, 27} A
T SESHA] U= A9t ol ot 9 RAde &5S FAI5ks YAt

CMPLE AMHAoA] 70)8 sk Solgh 247} wed, Sue B4 29
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ShAtol feE FAI5h= Aotk CMPLE wWH Ao E= HtjAo]=of &fste] 3§
e 4= s ANdelAl “EAH(Remuneration)”S Al SsAY A7Isk= A& w48t
, ol AEAE “dAY dotof sharr 1 Jfijle] HiTA oY HHA o] =of oJste,
iﬂagz—a Er REAom, AREE off YEol Aulad dsle] 54 ol 27
SV S BEAGA RS W 8 & Rl Aok e ol
Zo| &) TR Hd(co-payment) T} —‘—21]0“’\4 HA|(deductible amount)E 3
ol Aoz AolErt CMPLS Qulshd B3 wl Au|Ath 10,0008 ¥ B
Arjzof dfste] At M=o Al viZbA] 9] Eafulle, 1Al miT Aol = FE A
7Fs/dol ek AHlE A FARBEA CMPLo|| %=, o] SO, Aloks H
= B 7R o exFo] it

CMPLO| 24} = FAlo] wE FAA o aas B7istr] ffsto], uir= &
oixbe] a9 mER}; Bt WA YA awgheto] ghte] digk 7et SR Aol A
ES s shal, Ayt RAAG o s S-S st A 918k AH|IA
ZR2IHW E= 7|E 7HA] e EE 52 AlEsteAl ofE wddljof gt o %%
ojtf AH|A7F A =0 ik CMPL w4]9] o €]
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(8) MYUH™ o|Z 3 Q|(Corporate Practice of Medicine)2| ZX|

e Fold 49 “Add oRYCPOMYE FAshd), o UukoR o)z
99 Aol gl HIEA Welol} BjAle] olRaAg] Ei OJANEL Vg ARE
o] AZo] gl oAl E-S Wkl CPOME 2 W&z} 74, Ty, WsAle] oyt
A, 2st 93] Ao Yukdoz & FTHE o] Qlrl. FA|2 AWM= ZoAL o
7} CPOMO) A2 21 3$7h itk CPOMS] 27 1R AR olar(-ol 2,
ojo] W &A1 27} oal-3izle] TAES xtll,ﬂ_jo}gi 3 LgaALs oF "ol Aolth o]&
oz, AAA o FA= JALEo] Hel 1830 QoA AHFRZ AL, 7]Er o}
£ A R 8050 ofshy djdlel] TS E 4 itk Fof nebd, CPOMO] §]
She FAEY AL A A9 U P4 WRe] AnE A 4 glrh

oAb 9 Jlek A AR Slmu WiEvlete] ANE AR of, Tohrks 34, 1
71 8% 283 AL, FA0| oBA AT APE ] YL olaES ste] A
Al e Hslop Ak CPOME #ejohs F #4718 a7k CPOM AAE
AZs7lo] 7HE 7Y £ FEolth Athrh, CPOM Fujzi7k CPOMeL #H 4
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A ol Hato] Ao FET oE ] ARt 2AE FsloF sk WA ¥
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ol eAPElZL Z|thEl Wate] Sk BAS Folof

oolal, = CPOM T

geh vk ARdo] A3l CPOM A& AA| ofufoll A 7I7tAz AedstAl &d5= 4

e, F CPOM AZo] QlojA e Hsta sig Aol d8d ¥d= € + Atk
Tt gzh He7h flomA oAt A3} Ales HElthe AAI(ES BEAHA

% 2], management service organization, MSO©°|2}al E3)2}tH, CPOM FX|= EWH3H

THAIT. MSOS] WiEl4o] CPOME T ofz] 2:97] Stk 7 9 CPOM 2

A SESA, ol Sol, AalEole] ofsteidsl B AL 2Ho| Lo &
H .

- 712 WS AYeHs AS Zst] Bl dist AE 71%0
o) Z

e, g E= F7F CPOM gA o] 1ew, vlzle 713l 27t #he] 22jo] oA}
off thate A=A ejshdd CPOM <fut, A4
Floll diste] dAlo] WA T1e]a/EE FAF Hole] AE 7
CPOM FA%<& 5‘4’8} A2 MSO7F et A 7HA] ofi2 aas
3 re AlRslE A 4 3171 §Isko] MSO AloF elste] g4 A 7= 4
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(9) 1Y~ (False Claims Act)

AYAE 3 QAL H(False Claims Act, FCA)S W X 2 73 Lo = A oF
B U 49 B BN A =
choFet WHOR FCAS $NRE 4 9tk (1) 3191 A7E A
59 Aol disto] A5 W7 flste] &9 71E B 1%5 AL 1‘15“4 3) 31
9 B8 sl ARHES Rl (@4) o] e A% o

J
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AL W] Sistel B9) 715 ARE WEAL ol gt o
B9E Fokol Qe FCAS] Siuel tstel 242 APIE 4+ ek FCAL 72 9
5,500 11,0008744), el o] that £ajole] A g WFow P,

22 WS ol H, 97 AFAHE FCA) wet velAleiet viEiels £3t AFE

19

2] SelEl W EE Sgehs g Bi JRARRY 60U7K] e B
sjof & O|E ZH=th FCAS| ojgt WA Agle] 27kslol, AaAl Az el Hash
Orom 7k gE 10,0008 o]t Lea AR sk £sfote] Al je]
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ftlo
P
o
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o

.ol HZA Holo] Q3 AR AHo|w “reverse false

FCA 9138 AAl BpAolA ot 22 HES ofg] WgtoA] geld 4= vt
(1) SJAF Aok 2 o2 o= eate] Aok, 223t Aloro] Abla WA E+= Stark Law
AN RoFe A=7A (2) BjAte] ZE3) gl A4 B8 (3) e FY FollA
=, BiAh F Ee AR daRd Z2ae BE 20 AuE A7) AR
AL 213k e dfke] 8% stekel =239 718 e ArE(d, 8%
T 93] 3oj%) E3F FAA FCA et golstet] =gl € & itk

(10) #8&4 T2 XE(Compliance Program Materials)?| AE
SR AZ| 9 8] oRtat B Fa% AFRAE AeeE o, Hujxte
Wl AES 2RI dEslel WMol SN dAsE 44 4 qEs
£ ER IS Selaol ok Hash ¥ A5shs 4 zeade B
o A= 4 AS E3dsfoF jirk10
AR B, ToiAe theat 2 Wil el RS X2 s dE

ok .

=

B

© R 0 AR, B3 Y, AT A% WA BN By
CAY RS AU P, FIES w94 29

- wel FHES U8 2%

16
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The OIG’s Compliance Program guidance documents are found on the OIG’s website at http://
oig.hhs.gov/compliance/compliance-guidance/index.asp

The Compliance Program Guidance and Supplemental Compliance Program Guidance documents for
hospitals are of particular interest.
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°of AEE HHES ZRIYC] @A “Hojw? Z2I(d], AFHLRE EASH
o AL R o= A)QIA AAE 2AS BEE] Yste] ZEsHs AXE Sl
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(11) HC/HO/HCIHOE 27HS HE

AAF HEE om BA718 oA oMy Ael= Atelo] e AAlETE ofyzt @
mjzke] HgAe/HuAel = 5 AF(ll, BuiAke] HitAlo] 855A)e HES|OF gt
olfgt AEE HAlst=dl lolA, FuiAks Tl AR B o B 22T
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and Security Laws)Q| &4

o By AL 22o] shs & AHof wsto] ARt o thekrt 7l
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(15) MA ™ ZOt PHIQ ES

BAjo] Afelg wseh Peiste] BeAQ) ols AN T4 59k WolRie} Foixy
Atolof] RO M 5 PHIVE HoH ?
o713o] zpARS] Thafu) o) A yp T
TERAHO, Z2e]ar TRt At Helste] AAE AlRSH] ¢
IfEH= AL 383t o]yt AR W = «og B 2 (health care operations)”
o= Holsld) ke ol glolw sl

S AAE 2 el YA PHIE ZPU 715 E DS Sol, 8 S5
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CEREE] og 2 7 o5 Sol, wh sig Qe WYo] the WAL ujst
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(16) A2 =9|/U L (Contract Consents/Assignments)
Alorel Aol Faol uheh, AL AR ek Aok YA A JEE BR
SAIE 24| flste] tid AAY] AlokS HEs] HESH= Aol Sasith W 741
o] AtiHe] AR &9 glo] thE BARIA Ak FEshe Ae FAR:

il
ol
2

oke =Xl ujZt B Hg% Ak GARle] BolE g2 = AR A3I3h
AFAE AR (R HRo] G widsks 23S Y 2FdItha 242 S8 ASS &
T AY 183t Fwo 4 ‘ﬂ:h Aol Aafjsid, e ohE Aok %WXM o5k

ettt 719 $2 79 3
Ad F2 F B37TH 878 5 )
ol 9 Ei me B A Aokl det Adol @8 4 o

:l:‘

(7) Aol Pz

o= na A e Arb o] JHFL Fa, A HES AR v nefsor
Stk ol S, Wl Al el AL olst, Thuhae) ‘ﬁ%iﬂ% 42
Eolgle Zolx 1 Ad wujxte] Aokl thato] It

AZ WAR T A LAE el BIA SRIslolof & Aol 7l s}u}) omu}
2] A FoiA7E R o] @A) WA WS BE 4t AukE e,
ol ThE FelolME Ul WA A} AES Wam gk yheol, wel 727} )

Ape] RS oholaks AehE, B3] Ad2A wANA AE
2 Aglo] Aol EefubE, ¥ Ao o)z AlEA Aok ol
o vitiAlelS WA Mool Fast delel WS Aol dwHoR Aed 4 9
oh Pl ES A4 AR Fob WA dYad WES WA Aol gt 1
E3b7] 9% ANE FARES Fujshor gtk Aol U A BAo] s E-
FAH WA WS TP AL PGS ABAAT Bujsts AvHel Y

A ¥ & 7|g o8 FFA = A AHA HEF £ Qe s Al
= HfRith e Aol diste] A 8+sks Al Y oo dAd deE
HolFe oy 2o A AlorolARE 1do] 3 2 Hholl 53] ¢ A4 Ao

o o277k BE WY Aokl ol 4 ek BAZ
SHE (), WEAL AR, AN ARE AESKT BASHE Al A4 B4 618
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o|ofot gtk wel AAEel TuAs Aol QlolH AHelo] ARHolekE, E A}
Jzbol AlgAolebE, T Gus A WaKE U BNHoE Ry Slstol
AR 243 Bask gk a8 ] 9% AHe thes ERRT (1) Aok
ot Q% A ZH(materiality threshold) ©]-&(o]l, A7t X|&EHo] 25,0008 =35}
= Ak E= 54 7IZF Holl F=& Aol @4 Aol SISIE AP (2) AoFA FA9
AEC, 54 7HEale] A AoF FAS HE 9 1 9

AE) 3) 54 FHY olaroll disto] AAT et HF, wjds o8kl 123t A
opAfo] Kol o)

=

(18) i EH™ e BX|H(The Foreign Corrupt Practices Act)

9] FAAAN WAR(FCPA)S AMYS HAsH7] fIsto] “ol= QIAP A Agdh=
RS FAstcl. HEE(Department of Justice)?} SHEAZ $J¥3](Securities Exchange
Commission)= ofa), %1}, 4] ¥ 2719 A2} o] 2ol Aldn AHAOR
o] glar dib e g W AlgEo] nAY QB HE IHEste Ak o|Ht 54
of EakiRL HSSAT o] e ol U F7 2t Befshe ol w24
o) Lol AFsHe A, 12 250 UG PelsHs elto] ul T|EelA Aty
ox unsteieby, myeke Ao IS AL

FCPA+= “Ql=t /AP, A, & 7HE T= S HEAA|, ofH Alg(person)S $I3-ALt
ofE ARkt 3, RS BSSAL fAT BHOR LA Qi Boo|E” A5
Ad F= AS FARE o7]olA “person” Hi= mls =yl W, FUAE, AFA
Soz Aojsth o) url Ale) HAH WL FCPAY) et B & Z7hAIA

= FAACE FHEIAL Q] AAL

£ Jhdskal A AlAS gigta 9 71e HHET BAE Wlch FCPAS] fjutol| oigh

AT B3R A2 4 Ui 7FsA Qi FCPA $ivtel et AAH: ulgol
5

o AP TS E X7} Gk
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31"
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_|>i

B, SR 2 By B @Yy 7 5 19 E

20314 =k o]y 3l oAt Ee] A 2 A L
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17) Some links to some of the most prominent Executive Health Programs are:
http://hopkins medicine.org/executive health/; http://mayoclinic.org/executive-health/; and
http://my.clevelandclinic.org/wellness/executive-health/executive-healt-exam.aspx.



H12% UAE A2ATME 61

©
H
i)
=
>
rir
e
r)I
)
lo
U
1c

O ATIE 0] ARAMB|AE Yst= 7| D ol Aok
AlEsHA Hot. QA T1E2 MSOYA Algdhe AH|2ef il oab g 429
vde A=s "

3 o4 A7 THE ol ofd mAlde] oE ey bl o2 5
of WelxU o} FoAL lRAHNAS AT BE o ARALS WS WA
U s W Al AR S SSaok Stk oAb B ThE ol2ele] AHAl RasE
Sfal RS Qeishs AMelA SRARAE AlFsHe S WEe] wsl WG

HAAOl s gttt MSO KdlofjA= Uyba o= MSOZF QAL Jgof Alde dAF
+ FHol7] ol Aal Ar|Lo] HisjA= W ol wAl 2 4 Uk

O
-1

3. Atz EX|E

CEPIA AlgEe Mulazt vigAl 25y e7ke deutd, dU785e] ARl %
Aol A4 e ok EZF B EAb] Higt Alle WAHE Alfshke Follde
g MEC] 282 o Stk o' FoM= AlRlE ARl w2k E ohE olgrt A7
ot o] Holl mE2r oA TIF e vhE &[] & e dis) ti7E AlEst

At "Hh= 97t mIE Edolty, MSOY CEPY] 4:0] A& 93t npAe 9 e A
HIAE pastal, 5 ek A 2 7Ie R Auj2of disf oAk Fe
HE A9S ‘#71 ol AHRY AlElg WA B e ByAbe] tiek AlE

o

=

Wol 489 W Heh MSOL X gl Algais Aulse digt 24X}

& W slo] st MSOF BN AN A Zohg A Sl MSOA
Agshe Aulzol] Big oA g MY Hrte AR AE AcR golE w

2 4 9tk WHE MSO7L BAAATIARY Be Folg WA Hy, MSO7} 24 A
fol tit AR O} TEOZRE e A0S HolE W 2 girh. Al Het

Zo| MSOL Ubom 88 9457 g8 oAb 15S fatoR uY BEL
Ao of| oA o] e BEE AR HAEA B4 A B2 7EE|E

it



62 @=olz|7 0|2 TS0 ohst HetH o

4, SHHTZZJ/0| Ciet 2 =7t

1) HICA ¥ O=FEHAZINSE o ofefe|stof CHst Ha

CEPo| o3t B3 282 & tE o|¢E A7ttt A vt o= Welcome to
Medicare Z=35 Fof 7k 5 1d WO 27| Aol sl HAfskar, 2L % uijd
Annual Wellness Visit(AWV)o|gh= ofjilo] g Aqu| Ao tjsf BHASITE 2014 19 1Y
7%, WZE HAAE B ZRIAbA wid FARE Ao m A AE AlgsfoF gtk 11
giu HiA o] W nlm R mAS ol Aokl Sl ol EAHAE CEPOA A
Sote AH[2o] Bls] Hoh ARHA ot wygAo] Yl HAS RS dHE EAT}
WA= o Hedo] Algshe Y oY MujAE v 4 =R 87| weo
S AR 2 om7| Alofo] AAH Jr7|HE HEo] Gt A oo AH]

£2 AFE 4 ek
ofeigt Aulzo] that At TASA R/BS M| HGEE Au|Zo] e
S7} oo gl A 4 gk et vjTAlolE ZEE R HES At &

7} QulaE @AFT 27t vl e A ABOAIE HAT A F7Hel QulAg
Age 4 Qe 585w Qo wehA o R B ko] CEP7F BolA wAb
alx) oH= w9le] AHIAS ATHTE AL AT AXSE TxH PAS TET= A
o] Wasirt. ow7)o] MENIA HAT TAe} Fol Tole AAE v}
W, A4 olmslw Aok B Bl WES otelA o vl Aulad] dis) Aol
R8s Aol Psalt.

ACO ©jA] CEP 41%9] melo] & 4 9} A7|31%0] ACOE ol olm7|po] &
g4k omol A S 95 B Ame| el 45 FYsln 4rlmue el
o] 228 oJujgith. ACOCIME CEPE meiae] shte A3at 4 k.

2) HCIAO] oA B4 T

CEPS| 20| 57 Al, WtiAlololAl 7k 19 ol 574 HARE W 3ol sl 24
Btk Z& S8 ek of7]o] disial S Eeleelo] WA ot
doAlols 19 o] 3 2E < 18] oog AB|AAWV)E Algsict B Afulzof o
A EQIFEEHe HYEER] o=

Welcome to Medicare o HAlol= A1) A7) 9 S =el Avbe $Hxte]
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of7|s 9 ARIgEE HE WS4 AR RS, B84 8xF Y 5 A=
Au|2of tigh Aol EehErk®

ERE yA|o] A= Medicare Part B(HAH|A0] Higt 24 7] 1d S4-E
AWV GAE Wg o Qloh & HAfolle exke] A7eisid5 7t et o771 = gl
7IEE AHE, o) 7hed AR 9 AWef BlAE Al JERAEY S 71
S4B dA7TE Aol AAF Sol =

HoA ZhAARE 471 ARlLe] s 29l ol glov F7E= wgAofoA K
Fohe ARAHIAE WA S o thE ZUAFEES AlEsoF Ttk E1E &AL
Aol A BASHA] o= MulAE 8tekal o gt A=AE B A =7
2 ARl ZAke] AEFdel dis FA1E sfioF g

AoAols AWVE dRfolgAjujzoin] G eolgo] g B AdoR We 4
7| A7AANE gEve AS 299 sl luh wigAlels 7] il disiA
= B deth

3) HQZIHSH0 ME oLz MH[A

wlciAlo] olejo] mERAC|RAE o] uet Wt RHHNAE ol RAu| A

ABslor dieh. B3] Wold B oFelaAuse] taial EaRaEe BT

wHEg wof olrh. oleiat el HEe 20113 8URE AFE L Yrk. v

tAlofel nhA R BAS R AR o] AR delzAuls HEe vk ool

2 el AmmAY] AN U N)F Aolut S1E7E AR slo|EekelE wiEc) mAelR

AEe PAGRAA AGEE ol A A lday A, W A, u
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F5RAY, B g 5o oy g RANAE SR gtk

20149 14 1 7|%, HAYEANEHAA AT AgelmAu|Lae ofier A

18) Details regarding the specific screenings, shots and other preventative services that are included in
the Wecome Visit and the AWV are at http://medicare.gov/coverage/preventavie-visit-and-yearly-
wellness-exams.html and http://www.ems.gov/Outreach-and-Education/Medicare_Learning-Network-
MLN/MLNProducts /Downlads/AnnualWellnessVisit-ICN907786.pdf
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H 13 % AziARA(Ligison Office)
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EXECUTIVE SUMMARY

History of Korean Participation in the U.S. Health Care Market

Korean health care providers have long-standing ties to the health care community
in the U.S. Many high-quality Korean health care institutions are already doing
business in the U.S. In addition, several prestigious Korean providers operate Liaison
Offices in the U.S., which help Koreans, Korean-Americans and others who seek
Korean medical care from Korean providers.

The Korean Health Industry Development Institute (“KHIDI”) produced this White
Paper to provide Korean health care executives and entrepreneurs with a map of the
business and regulatory landscape that must be navigated by health care providers in
general, and hospital organizations in particular, in the U.S. In addition, this White
Paper addresses the unique issues faced by Liaison Offices and the establishment of
so-called “One-Stop Full Check Up Centers,” which we will call “Comprehensive
Examination Programs” (“CEPs”). Finally, this White Paper summarizes the state

health care laws in eight U.S. jurisdictions with relatively large Korean populations.

Overview of the U.S. Health Care System

The U.S. health care industry is at a crossroads. The recent health care reform
legislation, officially called the Patient Protection and Affordable Care Act (“the
Affordable Care Act,”) but widely referred to as “Obamacare,” will result in
significant changes in the U.S. health care system. These changes include a dramatic
expansion in the number of insured patients, contributing to increased demand for
services. Many of these newly-insured will be covered by the joint state/federal
“Medicaid” program, which generally covers low-income patients as an entitlement
program, and reimburses at the lowest rates in most markets. Thus, the rates that
will likely be paid by many payors for those services will likely be viewed by many

providers as inadequate. The increased demand, coupled with the low reimbursement
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rates, may result in severe shortages, especially of primary care providers and certain
specialties. These changes will affect the many stakeholders in the U.S. system,
including providers, patients, vendors, private payors, as well as the government
agencies that are involved in health care — Medicare, Medicaid, and others that serve
as both as payors and regulators.

Notwithstanding these challenges, the U.S. health care system is poised for a
period of sustained growth, predicted by some analysts to be in the range of 6% per
year for the next several years. This growth, combined with the inefficiencies and
other shortcomings in the U.S. health care system, could create significant
opportunities for Korean providers and health care entrepreneurs who are able to
deliver quality care at a reasonable price.

With respect to how to capitalize on these opportunities, it should be noted that
there has been substantial consolidation in the U.S. health care system over the last
several years. In 2012 alone, there were 94 significant mergers and acquisitions.!)
Many of these transactions involved private equity capital. One factor driving
consolidation is that it is increasingly difficult for independent hospitals and medical
groups to survive. As a result of these factors, health care presents an attractive area
for investment in the U.S. This will continue to drive consolidation and may make
these stand-alone providers good targets for acquisition or merger. Simultaneously,
historic state animosity to for-profit health care in many markets is waning, and
for-profit buyers and investors are much more readily accepted by state regulators
and local communities.

While foreign interest in the U.S. health care market is growing, so too is the
interest of U.S. institutions in other markets abroad. Many prestigious U.S. health
care systems, such as the Partners Healthcare, the Mayo Clinic and the Cleveland
Clinic, have expanded internationally. Patients from other countries are seen by U.S.
health care providers as a promising new source of revenue and growth. The efforts
of U.S. health care providers to expand into foreign markets may provide models for

Koreans to follow in attempting to do the same thing in the U.S.

D) Trving Levin Associates - http://www.levinassociates.com/pr2013/pr1301mamyearend



EXECUTIVE SUMMARY 79

U.S. Opportunities for Korean Health Care Providers and Entrepreneurs

Currently, the U.S. remains the most important foreign health care market for
Korean providers with international aspirations. Many patients seek services from
Korean providers in the U.S., such as CHA Hollywood Presbyterian Medical Center
in Los Angeles. In fact, according to KHIDI, there were 36 Korean health care
providers operating in the U.S. as of September 2013, including hospitals, dental
clinics, alternative medicine clinics, infertility treatment centers, and Liaison Offices.

Korean health care entrepreneurs can enter U.S. markets either by building
hospitals from the ground up; acquiring or merging with existing hospitals; or
entering into joint ventures and other types of collaborations such as management
agreements with existing U.S. health care organizations. Whichever route is selected,
it is important to have a basic understanding of the web of complex laws and
policies governing the delivery of care in the U.S. This is no small undertaking
since, with the possible exception of the nuclear power industry, the health care
business is the most heavily regulated industry in the world. This White Paper

summarizes the most important of those laws and policies.

Building a Hospital : Building a hospital is the most challenging and also the
most labor and capital-intensive way for Koreans to enter the U.S. health care
market. Building a facility and commencing operations is a complex and costly
undertaking. It entails: (1) navigating the planning and zoning process; (2) in
some states, obtaining a “Certificate of Need” or “CON,” which is an
entitlement required by some states — to ensure that expansion occurs only
where it is needed; (3) the complex task of building a new high technology,
state-of-the art medical facility; (4) obtaining licensure, certification and
accreditation; (5) recruiting a medical staff and executive team; and (6)
establishing a compliance program, a privacy program and the other legal and
administrative infrastructure required to operate a modern state-of-the-art

hospital.
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Mergers and Collaborations : As an alternative to building a hospital from the
ground up, it may make more economic sense to acquire, merge with, or
collaborate with, an existing hospital or health system. There are several
alternative ways to structure the combination or collaboration of two hospitals
or health systems. These include an acquisition of assets, an acquisition of
stock or limited liability company membership, or a joint venture or management
agreement. Each type of transaction must be carefully structured to comply with
both federal law and laws in the state(s) where the transaction occurs and

where the combined organization will operate.

Management and Co-Management Agreements : Hospital organizations may also
enter into collaborations that take the form of a management agreement or a
co-management agreement. The latter is a relatively new arrangement wherein
the hospital hires a specialty physician or medical group to “co-manage”
specific departments or services in the hospital, such as cardiac services, cancer
treatment, pediatric services, etc. Such arrangements are structured such that the
clinical and financial interests of the hospital and the co-managing physician
group are aligned. The hospital maintains ultimate authority over its licensed
and certified facility and operations, but is able to gain added expertise from
the physician leaders/co-managers. Typically, the goal of such an arrangement
is to improve the quality of care while reducing the cost of care, particularly
for patients whose hospitalization is reimbursed based on a “case rate,” such as
the inpatient or outpatient prospective payment systems (“PPS” or “OPPS”)

under Medicare.

Laws Governing Individual Practitioners

While hospitals are the “work benches” for the delivery of health care, the
physicians and other professionals who treat patients there are obviously critical parts
of the care delivery system. Physicians are also sometimes referred to as the

“Captains of the Ship” in the hospital context, though other non-physician
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practitioners are gaining prominence in the institutional and community health care
setting. Non-physician practitioners, sometimes called mid-level practitioners, include
nurse practitioners, physician assistants, certified registered nurse anesthetists, nurse
midwives, and others. These practitioners are licensed in their respective states by
the state professional board, such as the medical board or the nursing board.
Sometimes these practitioners are licensed by the state department of health or
another agency within the government.

To help ensure that patients are adequately protected from substandard care
provided by deficient practitioners, hospitals and other health care facilities in the
U.S. are required by law to perform “peer review” and “quality assurance” activities.
Compliance with specific procedures required by these laws will qualify the
organization and its physicians who participate in peer review for immunity from
liability under antitrust and certain other laws. Physicians and other practitioners who
are disciplined and do not prevail in their hearings are listed on a nationwide
databank that warns other institutions and prospective employers regarding a

practitioner’s professional shortcomings.

Payment for Health Care Services

Health care services in the U.S. are paid for primarily by governmental programs
such as Medicare and Medicaid, and private entities such as HMOs, PPOs and other
types of insurance organizations. These public and private organizations are
collectively known as “third-party payors” or simply “payors.” Most third-party
payor arrangements have some element of “managed care,” which means that care is
provided subject to utilization review, such as primary care physicians acting as
gatekeepers to specialists. Managed care plans typically enter into contracts with
providers to provide services at a discounted rate, sometimes in exchange for an
expectation of increased volume from the payor.

b

So-called “consumer driven health plans,” which include “health savings accounts”
or “HSAs,” coupled with high-deductible health plans, are an increasingly popular

method for securing coverage, particularly for young and healthy individuals. Such
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arrangements permit participants to fund an HSA up to a specified annual amount
and to pay their health care costs out of this account until it is exhausted.
Simultaneously, the individual enrolls in a health plan with a high deductible, which
can be paid out of the HSA. Once the HSA and the deductible are exhausted, the
health plan starts to pay. Since the individual can carry over any unspent funds to
the following year, and can invest those funds in an interest bearing account, such
arrangements can be very cost-effective. They also provide consumers with an
incentive to purchase cost-effective health care, which could be an advantage for
Korean providers with a reputation for cost effectiveness. Because the Affordable
Care Act is requiring minimum standards of coverage for health plans, many payors
that had previously offered “bare bones” health policies coupled with a
high-deductible are being forced to change their policies to offer broader (and more

expensive) coverage.

Medicare and Medicaid : The two major governmental health care payment
programs in the U.S. are Medicare and Medicaid. Medicare is a federal
program that primarily provides coverage for individuals who are age 65 and
over, disabled, or have end-stage renal disease. Medicaid is a joint state-federal
program which previously covered certain aged or impoverished individuals and
families with dependent children. Under the Affordable Care Act, Medicaid is
expanding to cover a substantially larger number of patients. This will occur
through a relaxation of the eligibility criteria that will increase the amount of
assets and income an individual or family may have and still qualify for
Medicaid benefits. As noted above, the rates of payment by state Medicaid
programs are often the lowest in the market. For this reason, many physicians
refuse to treat Medicaid patients. There is widespread concern that the growth
in the number of Medicaid beneficiaries will far outstrip the supply of
physicians and other providers willing to treat them. If this occurs, the shortage
may create an unmet demand that could fuel the growth of cost-effective

Korean providers.
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Compliance Programs

Since the government spends so much on Medicare, Medicaid and other programs,
it has taken aim at fraud and abuse and made concerted efforts to reduce provider
misconduct and to recover funds inappropriately paid by these programs. As part of
this trend, the government has recommended, and most large providers have
established, formal “compliance programs” designed to ensure that claims submission,
marketing, documentation and other sensitive functions are lawfully performed.
While these programs remain voluntary, they are strongly encouraged. In fact,
provisions of the Affordable Care Act will soon mandate compliance programs
meeting certain minimum standards. The primary enforcement agency, the Office of
Inspector General of the Department of Health and Human Services, or “OIG,” is
likely to take much harsher action against errant providers who do not have an

effective compliance program in place to reduce fraud and abuse.

Tax—-Exemption Issues

A majority of the hospitals in the U.S. are nonprofit and tax-exempt, which means
that they pay no state or federal tax on income related to the performance of their
exempt functions, and donations to the organizations are deductible from the income
of the donors. In many U.S. communities, the hospital is considered one of the
primary charitable organizations, along with the local cultural institutions (museums
and theatres), schools and faith institutions. To qualify for tax-exempt status, an
organization must be organized and operated primarily for exempt purposes. For a
hospital to be tax-exempt, it must also provide a reasonable amount of charity care
to low-income individuals, operate an emergency room that is open to the public, be
governed by a governing body that is broadly representative of the community it
serves, and meet certain other requirements. Further, tax-exempt organizations must
be operated in a way that does not confer undue benefit on private individuals. Most
of an exempt hospital’s income must be generated by exempt activities, although it

can generate a limited amount of “unrelated business income” without loss of
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exemption.

The government permits tax-exempt hospitals to enter into joint ventures with
for-profit parties, such as physicians or other for-profit health care organizations, if
certain conditions are met. These include safeguards to make sure that the for-profit
partner does not receive a disproportionate share of the joint venture’s profits and
does not assume control over the venture in a way that might jeopardize the

tax-exempt organization’s ability to pursue its exempt mission.

One-Stop Full Check Up Centers

This White Paper also addresses what KHIDI refers to as “One-Stop Full Check
Up Centers.” In the U.S., such programs are sometimes referred to as “Executive

)

Health Programs,” and they cater primarily to corporations that wish to promote and
protect the health of their executives. Although these programs are typically open to
individuals, most individuals do not patronize them because their services are not
covered by insurance. These programs are clinics that perform a battery of
diagnostic and preventative tests on individuals and then, based on the results, either
provide follow-up care or refer them to an affiliated provider to do so. We
understand that such programs are common in Korea and are used more frequently
by individuals than in the U.S. We will refer to them as Comprehensive
Examination Programs, or “CEPs.”

There are some potentially significant legal issues that must be addressed in
setting up CEPs in the U.S. Since such programs entail the ordering and
performance of diagnostic tests by physicians or other qualified health care
practitioners, it is necessary to structure such programs so that they do not violate the
Corporate Practice of Medicine Doctrine, or “CPOM” (discussed in Section XI.D.1.h.
in connection with due diligence.) In a nutshell, the CPOM states that only
physicians and entities owned and controlled by physicians may practice medicine.
This issue can be addressed by setting up what is generally referred to as a
“Friendly Physician/MSO Arrangement.” (An “MSO,” or “Management Services

Organization,” is an entity that provides the non-professional components of a
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medical practice, such as office space, equipment and non-physician personnel.) In
such an arrangement, a physician or medical group affiliated with the hospital or
health system sponsoring the program (the “Friendly Physician” or “Physician”)
orders and/or performs the diagnostic tests and other procedures that are required by
the patient to obtain a comprehensive review of his or her health. The Physician
also reviews the tests, makes any diagnoses that are warranted and refers the patient
for any follow-up care that may be needed. In other words, the Physician performs
all the medical functions. The Physician enters into a management services
agreement (“MSO Agreement”) with the sponsoring hospital or health system.
Pursuant to the MSO Agreement, the MSO provides the office space, diagnostic
equipment, billing services, and all of the other infrastructure required by the
Physician to provide the professional services offered by the program. In effect, the
MSO provides everything the Physician requires to practice medicine, other than the
professional services.

To avoid violating the prohibition in the CPOM on the payment to lay entities for
the services of a physician, the payment from the patient is made to the medical
group or physician. Typically, the physician or medical group pays the MSO based
on a percentage of collections, its costs plus a percentage, or in some other fashion
that does not implicate the anti-kickback or fee-splitting laws. As a general rule,
payments based on a percentage of profits are not permitted in many states,
including California.

In other states, the CEP could be set up as a licensed “clinic.” A clinic may be
known under different names in different states, but these are state licensed health
care providers that principally offer outpatient care. Hospitals will sometimes offer
services in a clinic or an off-campus location of the hospital. Many states permit
clinics to employ physicians without violating the CPOM laws.

In forecasting the revenues of a CEP, it is necessary to remember that Medicare
currently provides covers a wellness visit, including certain specified tests, within
one year of a patient’s eligibility for Medicare Part B. There is no cost-sharing
payment due from the patient for these visits. In addition, Medicare provides annual

wellness visits thereafter. It would be possible for a CEP to provide those tests and
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be reimbursed by Medicare, and also to offer the patient additional tests that are not
included in the wellness visits (or not covered by Medicare at all). These tests
would be the patient’s financial responsibility. It would be necessary, however, for
the CEP to disclose that these tests are non-covered, and that the patient would be
financially responsible for them, before they are performed. Similarly, with respect
to patients who are covered by policies which meet the requirements in the
Affordable Care Act, those policies must also cover certain preventative exams and
tests without any cost-sharing payment by the patient. As is the case with Medicare
patients, the patient can be offered additional non-covered tests that would be his or
her responsibility if the patient requests those services. In other words, the law will
not prohibit a patient from requesting or agreeing to pay for preventative services
that are not included in the standard wellness benefit covered either by Medicare or

an Affordable Care Act policy.

Liaison Offices

This White Paper also addresses the legal issues raised by the operation of
Liaison Offices in the U.S. These are offices used to perform outreach services
within the U.S., including marketing the services of Korean providers to individuals
in the U.S. Those services can be performed either by Korean health care providers
in the U.S. or the patient can be transported to Korea to receive the services there,
e.g., from a Korean hospital. Some Liaison Offices limit their services to providing
information about Korean health care services and referrals based on the patient’s
self-reported symptoms or conditions; however, some Liaison Offices provide (or
would like to provide) limited diagnostic services or “triaging” to determine whether
the patient requires care and is a good candidate for travel to Korea, if necessary, in
order to receive that care.

One issue raised by Liaison Offices is the extent to which these services require
involvement by a physician, mid-level practitioner or a registered nurse, or whether
they can be performed by personnel who do not have any formal healthcare

certificate or license. The answer depends upon the specific services offered by any
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particular Liaison Office, and the definition of the “practice of medicine” and the
“practice of nursing” under the applicable state’s laws. If the Liaison Office
performs diagnostic tests or other medical services, or diagnoses patients and makes
a formal referral based on that diagnosis, it will likely require a physician, mid-level
practitioner or nurse. If, on the other hand, the personnel staffing the Liaison Office
simply provide information to a patient about qualified providers who offer services
suitable to treat the patient’s self-diagnosed condition, but do not attempt to diagnose
the patient or to make a referral based on that diagnosis, this arguably does not
require licensed or certified professional personnel.

In addition to these scope of practice issues, there is also an anti-kickback issue
that should be considered in connection with the use of Liaison Offices. If the
Liaison Office makes referrals to providers in the U.S. or in Korea, and is paid for
making those referrals by the referral recipient, that conduct could constitute a
violation of the Anti-Kickback Statute if Medicare or other federal program patients
are involved. It could also violate state anti-kickback laws in some states. Therefore,
if payments are to be made by a provider to the Liaison Office, those payments
must be fair market value for bona fide services that are legitimately needed by the
provider. For example, if certain lab tests are necessary before a diagnosis of a
particular ailment can be confirmed, and the Liaison Office is equipped, licensed and
qualified to perform those tests, the Anti-Kickback Statute would likely not be
implicated because the payments are not for referrals — they are for legitimate
services that need to be performed for the patient by one of the parties involved.
Another exception may apply if the Liaison Office is owned by, or under common
ownership with, the provider. Arguably, this would not constitute a referral because

an entity cannot refer to itself.
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INTRODUCTION

Korean health care providers have longstanding ties to the health care provider
community in the U.S. As of September 2013, there were 36 Korean health care
providers in the U.S., including Korean-owned hospitals, dental clinics, alternative
medicine clinics, infertility clinics, and other types of providers. There have also
been many valuable collaborative relationships between the health care sectors of the
two nations, including reciprocal training and education programs, research
collaborations, and the delivery of direct patient care to each other’s residents in
both countries.

Many high-quality Korean health care institutions, such as Jaseng and CHA
Health Systems, are already doing business in the U.S. Additionally, several
well-known Korean providers operate “Liaison Offices” in the U.S. to provide
outreach and services to a variety of constituencies, particularly Koreans and
Korean-Americans living in the U.S. who wish to receive care from Korean health
care institutions. As these businesses continue to expand and become more integrated
with U.S. hospitals and health care systems, Korean organizations will have greater
opportunity to participate in the burgeoning U.S. health care marketplace.

This White Paper also summarizes the most important state health care law
requirements in eight U.S. jurisdictions with relatively high populations of Korean
citizens and Korean-Americans: California, Illinois, Maryland, New Jersey, New
York, Texas, Virginia, and Washington, DC (also referred to as ‘“the District of
Columbia” or “DC”). While the operations of hospitals, CEPs and Liaison Offices
have basic similarities regardless of the state in which they operate, this White Paper
describes some of the unique laws imposed by these states, which wield independent
enforcement authority over health care providers within their boundaries. In some

jurisdictions, there is also regulation at the county and city level.



CHAPTER 1. CURRENT TRENDS IN THE UNITED STATES HEALTH CARE INDUSTRY 89

CHAPTER 1. CURRENT TRENDS IN THE UNITED
STATES HEALTH CARE INDUSTRY

1. Competitive Analysis

The U.S. health care industry is one of the most closely-watched and fastest
growing sectors of the nation’s economy. There are many stakeholders in the U.S.
health care system, many of which have dramatically differing interests. These

include, but are not limited to:

* Enterprises that operate hospitals and health systems;

* Manufacturers and developers of medical devices, pharmaceuticals, and other
biotechnology products;

* Academic institutions which provide care while training health care professionals;

* Information technology firms, construction companies and other infrastructure
providers;

* Insurance companies, self-insured employers and other third-party payors;

* Labor unions representing the employees of health care organizations;

* Medical entrepreneurs and investors (including private equity and venture capital)
who finance the health care system;

* Health care trade associations;

* Patient advocates and special-interest health care advocacy organizations; and

e Patients and their families.

In addition, there is substantial governmental involvement in health care in the
U.S., with the government serving as a major payor, as well as a provider and
regulator in various parts of the market.

The Patient Protection and Affordable Care Act (“the Affordable Care Act”; also

known as “health care reform,” or “Obamacare,”) will have a major impact on
9
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health care delivery and expenditures over the next decade. The Affordable Care
Act’s over-arching objective is to expand coverage to 31 million currently uninsured
Americans, primarily through the individual mandate, employer mandate, expansion
of Medicaid and establishment of subsidies (i.e., tax credits) to purchase plans in the
health insurance marketplace established by each participating state, or by the federal
government. The law establishes a minimum of ten “essential health benefits” for
plans.

The Affordable Care Act also amends prior law to prohibit a health plan from
establishing limits on the dollar value of these “essential health benefits.” It requires
the plans to provide coverage for and to all individuals, and prohibits cost-sharing
requirements for certain preventive services and immunizations. Further, it requires
health plans that provide independent coverage of children to extend that coverage to
adult children up to the age of 26. It establishes a minimum payment for primary
care Medicaid services.

The Affordable Care Act further looks to novel health care delivery models to
reimburse providers based on improved health outcomes, prevent preventable hospital
readmissions, improve patient safety and reduce medical errors, as well as promote
wellness. Health plans are prohibited from imposing pre-existing condition exclusions
or discriminating on the basis of any health status-related factor, including genetic
factors.2)

Despite these refinements, there is a widespread perception that the U.S. health
care system will continue to be inefficient and burdened with unnecessary
administrative expenses and inflated prices. Problems with the health care
infrastructure in the U.S. may continue to be a substantial drag on the nation’s
economic growth and development, notwithstanding the Affordable Care Act and
other reform measures. Indeed, early implementation problems, including but not
limited to the serious defects in the Affordable Care Act’s enrollment website, have

contributed to the view that the U.S. lacks the competence to reform its health care

2) For more information about the Affordable Care Act, see http://www.hhs.gov/healthcare/rights/law/
index.html and http://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Market-Reforms
/Patients-Bill-of-Rights.html



CHAPTER 1. CURRENT TRENDS IN THE UNITED STATES HFALTH CARE INDUSTRY 91

system.

Notwithstanding these challenges, the health care economic sector has performed
surprisingly well despite the recent global recession. The U.S. health care industry
has shown sustained and continued growth. During the period 2008-2012, the
industry grew at an average annual rate of 4.6%. Forecasts for the period 2012-2017
point to an average annual growth exceeding 6%.3) This growth, coupled with the
inefficiencies and other shortcomings in the U.S. health care system, may create

opportunities for Korean health care providers, as discussed further below.

2. Provider Consolidation

There are approximately 5,700 hospitals in the U.S., approximately 18 percent of
which are classified as “for-profit” institutions.#) More than half of all hospitals are
part of a health system. The states with the largest number of hospitals are Texas,
California, Florida, Pennsylvania and Illinois. Appendix A identifies the 50 largest
health care systems in the U.S. market.

In 2012, there were 94 merger and acquisition (“M&A”) transactions involving
U.S. hospitals valued at nearly $2 billion.5) The average Price-to-EBITDA multiple
was 9.5. The period 2008-2012 witnessed a total of 348 transactions, averaging 70

per year.

According to a recent report in Beckers Hospital Review:

While a number of independent hospitals remain steadfast in retaining
their independence, we continue to see independent hospitals entering into
discussions regarding mergers and affiliations with larger partners. Many
hospitals remain very concerned about their ability to stay independent
long-term in a changing environment where future reimbursement is

uncertain. However, independent hospitals that can (1) be dominant in their

3) See http://content.healthaffairs.org/content/early/2013/09/13/hlthaff.2013.0721.abstract

4) See American Hospital Association (AHA) Fast Facts on US Hospitals at http://www.aha.org/
research/rc/stat-studies/fast-facts.shtml

5 Trving Levin Associates, id.
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independent market, (2) be operated in a very lean way, and/or (3) excel in

a specific area, may be able to stay independent for a long time.®)

Many independent physician practices, like independent hospitals, seem intent on
remaining independent. However, many other physicians and medical groups
gravitate quickly toward hospital employment or similar relationships when their
professional income decreases by even relatively small amounts. In the current
environment, if an independent practice wishes to remain independent, it needs to:
(1) have such a dominant position in its marketplace that is difficult for payors to
build a network without it, (2) be run very efficiently and cost-effectively in order
to survive the likely, but unpredictable reductions in reimbursement, and/or (3) be so
well-known as a “center of excellence” in one or more specific areas that payors
and patients will perceive their expertise to be a material market advantage.

Physician practices are also facing challenges with respect to specialist recruitment,
as there remain shortages and surpluses of specialists depending on the market.
Some markets still have far more specialists than needed. A related challenge is
succession planning in independent practices, because many younger physicians are
more interested in hospital employment than in joining a group. The demographics,
therefore, of many group practices are changing.

In addition, it remains to be seen whether the compensation of hospital-employed
specialists will continue in the future to remain at the sufficient level it is now, or
whether hospitals will reduce employed specialists’ compensation as reimbursement
for hospital services declines due to changes in Medicare and the development of

health care exchanges and high-deductible health plans.

3. Investment in Health Care Institutions and Providers

Health care continues to represent an attractive area for investment — especially

private equity funds and venture capital investors. In 2012, for example, 10 percent

6) Beckers Hospital Review, July 11, 2013: “5 Key Trends in Healthcare for 2013” - http://www.
beckershospitalreview.com/hospital-management-administration/5-key-trends-in-healthcare-for-2013.html
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of overall private equity activity was focused on the health care sector. $21 billion
was invested by private equity players in health care targets in 2012.7) Although
these investments were principally focused on pharmaceutical companies and health
care information technology concerns, they nevertheless reflect a bullish outlook for
the U.S. health care sector. Anecdotal evidence reflects that private equity and
venture capital investors remain more interested in health care services businesses
rather than intellectual property-based businesses. According to a recent report by
Bain & Company, private equity firms are starting to look carefully at direct

investments in large-scale physician groups.

1) Accountable Care Organizations

One financial opportunity that is unique to the U.S. is the ability to invest in
special Medicare provider networks called Accountable Care Organizations (“ACOs”).
ACOs are groups of doctors, hospitals and other health care providers who come
together voluntarily in a provider network to participate in the Medicare Shared
Savings Program. That program, which was created by the Affordable Care Act,
allows providers who participate in ACOs to work together to coordinate care for
patients. If the ACO meets certain quality standards, as demonstrated by roughly 30
quality measures, and also saves money for Medicare, the ACO providers share in
those savings. ACOs that also elect to become accountable for shared losses have
the opportunity to share in even greater savings. The higher the quality of care the
providers deliver through the ACO, the more shared savings their ACO may earn,
provided they also lower growth of health expenditures. This financial upside for

ACOs makes them intriguing investment targets.8)

7 http://www.bain.com/Images/BAIN_REPORT Global Healthcare Private Equity Report 2013.pdf

8) More information regarding ACOs may be found on our website at www.foley.com/aco-white-
Paper-10-11-2010.
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CHAPTER 2. FOREIGN PARTICIPATION IN THE U.S.
HEALTH CARE INDUSTRY

To date, the majority of foreign participation in the U. S. health care industry has
been an effort for foreigners to either (1) train key medical personnel who will bring
their skills back to their native countries, or (2) learn new leading-edge systems and
procedures to improve the overall quality of care in their native country. That trend
is changing dramatically as both U.S. and international health care providers seek
new revenue streams and attempt to secure the very best global talent.

Just as foreign interest in the U.S. health care market is growing, so too is the
interest of U.S. institutions in international markets. Indeed, many of the premiere
domestic health systems, such as Partners HealthCare, University of Pittsburgh
Medical Center, Johns Hopkins Medicine, the Mayo Clinic and the Cleveland Clinic
have already taken aggressive steps to provide care internationally. Patients from
other countries are seen as a promising new source of revenue and growth.

Similarly, the U.S. presents fertile ground for other countries, including Korea, to
start and grow health care businesses. In spite of — indeed, perhaps because of — the
Affordable Care Act, there will likely be substantial unmet health care needs and
challenges that will require additional provider resources to keep pace with
burgeoning demand. As 31 million currently uninsured Americans must eventually
have health insurance under the Affordable Care Act, adequate and timely access to
such coverage will likely be a significant issue.

One Korean organization that is leading the charge in serving this promising new
market is the Medical Korean Council in America (“MKCA”). That organization and
its member hospitals hope to serve those unmet needs and to provide cost-effective
and customized health care solutions and options in the U.S. or, for patients willing
and able to travel overseas, in Korea. In attempting to reach that goal, MKCA hopes
to be the gateway for Korean health providers to enter and expand their missions in

the U.S. successfully.
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Currently, the U.S. remains the most important foreign market for Korean health
care providers’ international business aspirations. According to KHIDI, approximately
31,000 U.S. patients visited Korea seeking affordable medical services in 2012.
Many others seek health care services from Korean-owned providers in the U.S.,
such as CHA Hollywood Presbyterian Medical Center, one of 36 Korean-owned
health care entities in operation in the U.S.

In some cases, Korean organizations are entering into formal collaborations and
affiliations with U.S. companies to provide care, both within Korea and the U.S. For
example, in August 2013, Winston-Salem, North Carolina-based Wake Forest Baptist
Medical Center announced that its commercialization arm, Wake Forest Innovations,
had signed a memorandum of understanding (“MOU”) with CHA Health Systems
(“CHA”). The MOU formed the basis of a broad partnership that will include the
development and commercialization of products for both institutions, as well as
translational research. Among other common interests, the two organizations have a
deep interest in regenerative medicine. Wake Forest has an institute of regenerative
medicine, which is cited as one of the factors which captured CHA’s attention. CHA
is known to have numerous clinical trials underway using various stem cell therapies
which are complementary to the work being done at Wake Forest. The CHA Group
includes hospitals with more than 2,000 beds, a clinical contract research organization,
stem cell banking and manufacturing, and a medical university, along with
commercial biotech and pharmaceutical entities. The partnership will allow for Wake
Forest and CHA researchers to work together on new product ideas, and will give
Wake Forest access to CHA facilities for clinical trials.

There are a number of other successful Korean enterprises operating in the U.S,

including the following:

* As noted above, CHA Health Systems purchased the 434-bed Hollywood
Presbyterian Medical Center in Los Angeles. That facility is located near a
large concentration of Korean residents in the West Los Angeles area. CHA
also owns two fertility centers in Los Angeles.

* Another Korean enterprise that has successfully expanded into the U.S. health
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care market is Jaseng. Jaseng specializes in integrative medicine, such as
acupuncture, herbal medication and other modalities. Jaseng also offers
acupuncture and herbal medication known as Chuna. Jaseng has a clinic in Los
Angeles which provides acupuncture treatment to increase the success rate in
the treatment of infertility. In Irvine, California, Jaseng’s integrative medical
system includes spine surgeons, physiatrists, pain management and neurosurgeons.
Jaseng has eight medical offices (http://www.jasengusa.com/ contact-us/)
throughout the U.S., with its headquarters located in Fullerton, California.?)

* Another success story, Seoul National University Hospital, has opened health
care services for Korean Americans in the U.S., including two Liaison Offices —
one in Los Angeles, and the other in New York. These offices offer customized,
comprehensive health screening programs. Further, the New York office
regularly holds health seminars and shares information that contributes to the
health and well-being of its clients. There have been many other less-formal
relationships, most of which are designed to provide expertise and familiarity

with the eastern modalities used by Koreans and U.S. practitioners respectively.10)

There are also a number of successful affiliations involving other nations and the

U.S. Some examples are as follows:

e Hartford Hospital, in Hartford, Connecticut, entered into an affiliation 20 years
ago, which it recently renewed, with a sister hospital in China, Qilu Hospital of
Shandong University. Pursuant to the affiliation between the two organizations,
physicians from each institution have trained at the other. The relationship
began in April 1992. Since then dozens of scholars from Qilu have been
mentored by Hartford Hospital’s physician faculty and participated in certain
research projects, and have brought their knowledge back to China. In turn,

Hartford has learned about the culture and medicine of China from the visiting

9 See http://www.jaseng.net/menu/ajs/ajs_1/ajs_1/read.asp; and New York Health Forum (December
2012), “Jeseng’s Integrative Medical Model Effort in the United States”.

10) See New York Health Forum (December 2012), SNUH'’s Endeavoring Approaches for Globalization
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scholars. Qilu Hospital is a 13,110-bed teaching hospital that provides more
than 1 million outpatient visits and has 25,000 discharges and 12,000 surgical
cases annually. Shandong University is one of the largest and comprehensive
universities in China with more than 40,000 students, 3,000 professors and 74
doctoral programs.

* CHRISTUS Muguerza S.A.P.I. de C.B, (“CM”) a subsidiary of CHRISTUS
Health System (“CH”), based in Texas, acquired Clinica Vitro, in a transaction
that closed on June 29, 2012. CH is the parent corporation of CM and several
U.S. corporations, such as CHRISTUS Health Southeast (“CHS”), a Texas
corporation which owns and operates 2 hospitals. One hospital (St. Vincent in

Santa Fe, NM) is a joint venture that is owned 50% by CH.

In addition to the foregoing relationships, wherein foreign providers have come to
the U.S., there are a substantial number of arrangements wherein U.S. hospital
organizations participate in the management or development of overseas health care
facilities. One example is a partnership between the University of Tabuk System in
Saudi Arabia and Ochsner Health System, a six-hospital system based in New
Orleans. Ochsner previously established its first international relationship in 2009
with the University of Queensland Medical School in Brisbane, Australia. The first
collaboration between those facilities brought U.S. medical students to Brisbane and
Australian students to Ochsner in an effort to alleviate physician shortages in and
around Louisiana.

Another example is the partnership between Livingstone General Hospital in
Livingstone, Zambia with Adirondack Health in the southwestern U.S. The
partnership was established in the year 2010. The key factors in initiating the
partnership were the desire of the parties to provide health care services to each
other’s patients and to provide education and training to staffs; assist each other in
educating health care professionals; provide cross-cultural experience for Adirondack
Health’s staff; and secure needed equipment. The objective of the partnership is to
obtain and use equipment, drugs, and medical consumables. In addition, the

partnership provides training for the medical staffs of both facilities.
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Consistent with this trend, a number of other prestigious U.S. health systems have
established substantial market presence overseas. These include John Hopkins,
Partners HealthCare, the Mayo Clinic, the Cleveland Clinic and others. In some
cases, these U.S. systems have established management relationships with overseas
facilities, while in others they provide training and other services.

Finally, a number of U.S. health systems have entered into a variety of
non-commercial affiliations that are primarily clinical and educational. The American
Hospital Association has compiled a list of these arrangements and a brief

description of how they work.!D

1) The AHA compendium can be found at http://www.ache.org/DirectoryOfForeignHospitalPartnerships.
pdf
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CHAPTER 3. STRATEGIES FOR ENTERING THE U.S.
HEALTH CARE SYSTEM

The three primary ways Koreans can enter the U.S. hospital industry are to:

* build hospitals from the ground up;
* acquire existing hospitals; or
° enter into joint ventures or management agreements with new or existing

hospital organizations.

Each of these approaches can help bring Korean resources, expertise, market reach
and values to the new relationship. And each model has different legal and
regulatory considerations. In evaluating these potential transactions, the Korean-
sponsoring organization or entrepreneur will need to have a foundational
understanding of the laws and policies governing the delivery of health care in the
U.S. Because health care is the most regulated industry in the U.S., with the
exception of the nuclear power industry, this is not a small undertaking. The
following discussion will first address these issues in the context of building a

hospital; buying an existing facility; or joint venturing with new or existing facilities.
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CHAPTER 4. BUILDING/STARTING A NEW HOSPITAL

1. Planning and Zoning

Designing and building a new hospital represents a major investment of capital
and resources, so typically a developer of a new hospital will do extensive
demographic analyses and market feasibility studies in order to determine the best
location for the hospital. There are professional firms in the United States that
specialize in these sophisticated analyses of population growth patterns, competition,
and market dynamics. The prospective owner will want to ensure that the location
will generate the maximum utilization of the resources of the hospital, while meeting
recognized but unmet community needs.

The developer will need to consider any restrictions on the use of land at the
proposed location, whether imposed by the county or, if the surrounding community
is incorporated, the municipality (e.g., town, city). Local governments will have
established certain zones regarding the use of property within their borders, including
but not limited to uses such as residential (single-family or multi-family),
commercial retail, commercial industrial, and agricultural. Within these broad
categories, there will be subcategories of particular uses, such as educational
facilities, government buildings, parks, hospitals, or medical use, among others.

Before purchasing a particular piece of property, it is important to confirm that
the proposed use of the property is consistent with the zoning restrictions imposed
on the property. Zoning rules are established on a local, municipal level. Unless a
given state has passed legislation that preempts local control over a certain type of
development, the local rules will govern. (For example, often certain types of
developments, such as religious, low-income housing or other protected categories of
development, may be exempt from some zoning controls on the grounds that the
state does not want the city or town to impose undue restrictions on that type of
development.) A careful review of the zoning for the property and consultation with

local counsel will be critically important.
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In some instances, hospital developers may discover that their proposed site is
within a “hospital overlay zone.” This is a situation in which the local government
has determined there was a need for a local health care facility, and imposed an
allowance for use of space for hospitals, even though such use may not necessarily
meet the criteria for other properties in the zone. In other situations, a local
government may have assigned a restricted use for certain property such that only a
specific facility (e.g. a general acute care hospital or a long term care facility) may
be located on certain parcels. While this does not present any obstacles to a hospital
developer for their proposed project, it may create some valuation difficulties in the
future if it turns out that a hospital cannot be successfully operated on the property,
and then it is not otherwise available for what a potential purchaser might consider
its highest and best use (e.g., multi-family residential facility, light or heavy
industrial use).

In many cases, waivers or variances from local zoning requirements will be
necessary, and in those cases, even legal counsel with national or state-wide reputations
will need to be supplemented by lawyers who regularly practice before local “zoning
boards of appeal” in that specific community to facilitate the development.

Purchasers of property will want to obtain title insurance to verify that they will
be the owners of the property, and lenders will demand to be assured that any
proposed development on the property will be consistent with zoning rules, to ensure
that their lienholder interest in the property is secure.

If hospital development is not expressly permitted under current zoning
ordinances, there will be administrative procedures by which a zoning designation
may be modified, but these proceedings can be time-consuming, expensive, and may
encounter resistance from adjacent property owners who have alternative uses in
mind or may be interested in making sure that certain types of development do not
occur in the vicinity of their property (the so-called “Not in My Backyard”
(“NIMBY™) effect). There can be no assurance that attempts to modify zoning
restrictions will be successful, so it is important to seek professional advice on the
likelihood of success before engaging in such efforts, and alternative sites should be

considered.
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2. Certificate of Need Laws

In addition to local zoning issues it is necessary to consider health care-related
restrictions that may preclude the construction of a hospital or other health facility.
In this regard, many states have “Certificate of Need” (“CON”) (sometimes called
“Determination of Need” (“DON”)) laws that regulate the construction and licensing
of new hospitals and the addition of new hospital beds to existing facilities. These
laws are aimed at avoiding excess capacity and inefficiencies in the delivery of
health care. A federal law enacted in 1974 provided for the establishment of CONs
by the states. That law was repealed in 1986 and, since that time, 14 states have
repealed their CON laws. However, approximately 35 states still have CON laws,
and 27 of those states and the District of Columbia still have CON laws that
regulate the expansion of the number of acute hospital beds.

Certificate of Need laws had been fading during the 1990s and 2000s, but as
states seek to find ways to contain costs as Medicaid and private employer spending
on health care becomes a serious budgetary concern, some states are revisiting their
CON laws. For example, Massachusetts implemented a comprehensive cost
containment law in 2012 called “An Act Improving The Quality Of Health Care
And Reducing Costs Through Increased Transparency, Efficiency And Innovation”
(Chapter 224 of the Affordable Care Acts of 2012). This law included several new
regulatory layers of state review of facility transactions in order to determine if the
project would increase costs in the market or potentially reduce them. Massachusetts
included strengthening CON laws with this package of legislation. While
Massachusetts is not a target state for KHIDI, it is included here because
Massachusetts also implemented Chapter 58, the Massachusetts Health Reform Law,
on which Obamacare was based. Thus, many observers see Massachusetts as a
bellwether and an early model of health reform that may be followed by other U.S.
states. Consequently, many in the industry look to Massachusetts’ cost containment
initiatives and believe some may be replicated in other jurisdictions, if they are

successful.
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3. Hospital Facilities Construction

State governments take an active interest in assuring the health and safety of their
patient populations. This is particularly evident when reviewing the extensive
regulations that have been developed by state legislatures and administrative agencies
with respect to the design and engineering of hospital facilities. These regulations
govern a wide variety of hospital design features, including, but not limited to, basic
building design and structural soundness; engineering; support systems such as
heating, ventilation, and lighting; availability of gases for medical use; refrigeration
for storage of medicines; sanitation and sterilization capabilities; handicap access;
hallway and doorway widths; backup electric generation capability; waste disposal;
and hazardous waste handling and disposal.

Hospital developers must engage the services of architects, engineers and design
firms that are fully familiar with the relevant state and local requirements for
construction of hospitals. Certain states like California have particular requirements
for seismic safety due to the frequency of earthquakes in that state. This can involve
the structural integrity of beams, walls and roofs, and issues such as anchoring
equipment located on roof tops (e.g., air conditioning equipment, antennas) and
adjacent to the hospital facility.

In most settings, a hospital developer will also have to submit an environmental
impact report for a proposed hospital that addresses the impact that the proposed
facility will have on the community, including air pollution, water pollution,
hazardous waste disposal, traffic generation, noise, etc.

Most states have an agency that regulates and supervises hospital construction and
maintenance, coordinates site inspections of facilities under construction, and also
conducts regular site inspections and emergency inspections in connection with
public complaints. State-regulated fire safety and emergency preparedness is
supervised by the State Fire Marshal. Typically, there are extensive regulations to
ensure the safety of hospital occupants in the event of a fire, explosion, or other
emergency situations. Some examples are safety measures concerning oxygen

delivery to patient rooms, use of gases and other flammables, storage of chemicals
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and medicines, installation of fire doors, alarms, gas detection, incineration, and
electricity generation.

Hospitals provide x-ray and other imaging services (e.g., CT scan, MRI,
fluoroscopy, etc.). Rooms containing equipment for such services must be
constructed to ensure that radiation remains contained within the room, often
requiring lead lining in walls, specific ventilation systems, etc. The equipment must
be calibrated for efficient use and safety, requiring the services of physicists and
technicians who specialize in such activities. Hospital radiology and imaging
facilities need to be separately certified by the radiologic health branch of the
relevant state department of public health.

The state agency that monitors hospital facility construction, taking into
consideration the above requirements and regulations, will review initial construction
plans prepared by the architects and engineers employed by the developer. These
plans will require approval by the agency before construction can commence, which
can be a time-consuming and expensive process requiring multiple changes to initial
conceptual drawings. The same agency will occasionally conduct site inspections
during construction to confirm that the construction is proceeding in accordance with
the plans as approved by the agency. Any material modifications to the plans during
the course of construction may require the approval of the agency before
construction may continue. In addition, the State Fire Marshal will seek to approve
the designs and monitor construction to make sure that the construction conforms to
plans, and that the construction itself is conducted in a manner that minimizes risks

from fire, explosion and other mishaps.

4. Licensure

Once construction is complete, health care facilities such as hospitals are generally
required to obtain and maintain a license under state law. Usually, licenses are
limited to a specified period of time (e.g., one to three years) and must be renewed
on a periodic basis. Each type of health care facility has its own set of licensure

requirements, although there are some requirements that are common to all. For
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hospitals and other health facilities, the licensure laws typically cover issues such as
professional and nonprofessional staffing; physical plant requirements; required
clinical services; administrative capabilities; and a vast array of other requirements.

In most states, the state “Department of Health,” “Department of Public Health,”
or similarly-titled agency is the primary agency that promulgates and enforces
hospital licensure requirements. In some states, accreditation by a private accreditation
agency, discussed below, creates “deemed” compliance status for the provider.

In addition to hospital licensure, full-service hospitals require other licenses and

permits. The following are some examples:

* Hospital Pharmacy Permit(s) issued by the state board of pharmacy.

* Controlled Substance Registration Certificate issued by the Drug Enforcement
Administration.

e Clinical Laboratory License(s) issued by the State Department of Health
Services.

* Clinical Laboratory Improvement Act (“CLIA”) certificate(s) (or “CLIA waiver
certificate(s)”) issued by the Centers for Medicare and Medicaid Services
(“CMS”).

* Radiology Permits issued by the State Department of Health Services, radiologic
health branch, including those for equipment and operators.

* Health Permit(s) for Hazardous Wastes, issued by the relevant county
department of health services, environmental health services division.

e Permit(s) to Operate Air Pressure Tank(s) issued by the Occupational Safety
and Health Administration (“OSHA”) of the relevant state department.

* Permit(s) to Operate Steam Boiler(s) issued by the federal Occupational Safety
and Health Administration (“OSHA”).

* Industrial Waste Water Discharge Permit(s).

* Seller’s Permit issued by the relevant state taxing authority.

* Food Service Permits for hospital-based dining services.

* Ambulance licenses for hospital-affiliated ambulances.

* City business license or permit.
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5. Certification and Accreditation

Medicare, Medicaid and other governmental reimbursement programs rely on the
“power of the purse” in regulating health care providers in their delivery of services.
These programs impose “conditions of participation” and “conditions of payment,”
which essentially mandate compliance with specified standards set forth in the
government program’s regulations and policies. The process of Medicare, Medicaid
and other government reimbursement programs determining compliance by a hospital
or other health care provider with the program’s rules is known as “certification.”
Certification is a right to participate in the governmental payment systems; and it is
distinct from state “licensure” and private “accreditation.” In most cases, hospitals
will possess all three: certification, licensure and accreditation, although there are
examples of hospitals that do not.

Although they are ultimately responsible for granting certification, the Medicare
and Medicaid programs delegate much of this responsibility to private accreditation
agencies and state “survey agencies.” The two primary private accreditation bodies
in the U.S. are The Joint Commission (“TJC”), which surveys most hospitals and
other health care institutions, and the American Osteopathic Association (“AOA”),
which surveys osteopathic hospitals. Foreign health care organizations may be most
familiar with Joint Commission International (“JCI”), affiliated with TJC, which
accredits non-U.S. health care facilities; but as of this printing there are 32 Korean
organizations accredited by JCI. (http://www jointcommissioninternational.org/about-jci/
jei-accredited-organizations/?c=KR) Compliance with the TJC or AOA standards
affords a hospital “deemed status” as a certified provider under the Medicare
program, as well as the Medicaid program, in most states. This means that a
hospital is deemed to comply with the Medicare, and usually the Medicaid
requirements, if it complies with the applicable accreditation standards. Accreditation
expires no later than three years from the date of the last survey of the hospital.
The accreditation agencies can also resurvey hospitals on an unannounced basis. As
noted above, accreditation also confers “deemed status” for state licensure purposes

in some jurisdictions.
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Hospitals are not required to seek private accreditation. The process of seeking
accreditation is lengthy and expensive. The accrediting bodies charge considerable
fees for the survey process, and also sell a variety of consulting services to
accredited hospitals. These fees will often run into the hundreds of thousands of
dollars per year. Some smaller organizations, seeking to reduce their expenses,
forego accreditation and rely on the surveys by the state survey agencies. The
federal Medicare program has contracted with the state health care agency in every
state (usually the Department of Public Health), to be the official state survey
agency for CMS. These state survey agencies will visit and approve the certification
in the Medicare program and do not charge the hospital, other than nominal
licensing fees.

The Office of the Inspector General of the Department of Health and Human
Services (“the OIG”), has criticized the relationship between TJC and hospitals as
being too collegial,!2) and a reaction has been somewhat harsher TJC surveys.
Consequently, more hospitals are considering relying on the state survey rather than

TJIC accreditation deemed status to achieve Medicare certification.

6. Types of Hospitals

Most hospitals are general acute care hospitals, providing a wide range of
inpatient care to their patients. These hospitals cover all types of patients and
conditions on both inpatient and outpatient bases.

In addition to acute care hospitals (to which the Medicare Inpatient Prospective
Payment System (“IPPS”) described in Section VIIL.B. applies), Medicare and most
states recognize certain other types of hospitals sometimes referred to as “excluded
hospitals” (as in excluded from the IPPS). These include critical access hospitals

(“CAHs”), long term care hospitals, rehabilitation hospitals, psychiatric hospitals,

12) See “The External Review of Hospital Quality: A Call for Greater Accountability,” (July 1999
OEI-01-97-00050) (“As the system increasingly tilts toward the collegial mode, however, it could
result in insufficient attention to investigatory efforts intended to protect patients from questionable
providers and substandard practices.”)
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cancer hospitals and children’s hospitals. There are special payment rules for each of
these types of hospitals, and certain conditions of participation may apply that are
applicable only to one type of hospital. For purposes of this White Paper, references

to “hospitals” mean general acute care hospitals.
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CHAPTER 5. MERGERS, ACQUISITIONS, AND
CONSOLIDATIONS WITH OTHER HOSPITALS

As noted above, there are other ways for Korean health care organizations and
health care investors to enter the U.S. market. These include mergers, consolidations,
acquisitions, joint ventures and management and co-management arrangements. To
consummate a successful transaction using any one of these methods, it is important
to follow the different corporation health care laws in each state. The following

addresses some of the issues raised by each type of transaction.!3)

1. Asset Acquisition

An asset acquisition can be used by both nonprofit and for-profit buyers and
nonprofit and for-profit sellers. One of the advantages of this method is that the
buyer does not necessarily assume all of the seller’s liabilities if it only purchases
assets. However, an asset acquisition requires that a new license be issued by the
state (typically, a hospital license is not a transferable or assignable asset), and that
new provider numbers be issued by the Medicare and Medicaid programs. In certain
cases, this can cause a delay between the closing of the transaction and the issuance
of provider numbers during which there may be a suspension of revenue from
Medicare, Medicaid and other payment programs. In some circumstances, an asset
acquisition can lead to the loss of certain grandfathered exceptions from current

licensing or facility building standards that might otherwise apply to a stock purchase.

2. Stock (or LLC Membership) Acquisition

A purchase and sale of stock or limited liability company (“LLC”) membership
interests can also be used by both nonprofit and for-profit buyers, but only by

13) Note that the following discussion does not include any of the myriad of federal or state income
tax consequences as to choice of transaction methodology.
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for-profit sellers (nonprofit sellers do not have stockholders, and no other person or
entity can “own” a nonprofit corporation). In a stock acquisition, the target company
remains in place, so its license and provider numbers will be maintained by the
continuing company. This has the advantage of assuring continuous cash flow
(without interruption) from government and private payor programs and reducing the
amount of funding necessary to close the transaction, as less working capital is
required. In addition, there are often reimbursement benefits that flow from historical
or legacy rights, and some providers (like physician-owned hospitals) have
“grandfathered” status such that a sale of assets may entirely lose key benefits.
The purchase of stock, on the other hand, causes the buyer to assume (retain) all
of the liabilities of the selling corporation, including, but not limited to, liabilities to
government payment programs, tax liabilities, and liabilities to third parties such as
vendors and malpractice plaintiffs. Since some of these potential liabilities may not
have been reduced to claims as of the closing, there can be unknown or contingent
liabilities of incalculable amounts. One protection frequently used to afford some
protection against this future liability is an indemnification provision that is secured
by a “holdback escrow,” in which a portion of the purchase price (that would
otherwise have been distributed to the stockholders of the target corporation) for the
stock is withheld for a specified period of time to ensure that funds are available to

meet the seller’s indemnification obligations.

3. Merger

A merger can be used by a nonprofit buyer with a nonprofit seller, or by a
for-profit buyer with a for-profit seller. In a merger, one business entity combines
with the other, with the surviving single entity representing the continuation and
combination of both entities. In effect, this form of transaction has many of the
attributes of the stock acquisition described above: the continuing entity retains all of
the liabilities of the merged-in entity as well those that it had prior to the merger. In
a merger, there is no availability of a cash holdback escrow, since the two entities

have been combined, and there is no distribution made to any of the former
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shareholders of the disappearing corporation. However, if the transaction involves
for-profit corporations, it is possible to withhold distribution of certain shares in the
continuing corporation to former shareholders of the disappearing corporation until a

finite period of time has passed.

4. Consolidation

Consolidation can be used by both nonprofit and for-profit buyers and nonprofit
and for-profit sellers. In a consolidation, a new entity is formed to be the sole
shareholder of a for-profit subsidiary corporation or a sole member of a nonprofit
subordinate corporation. Typically, representatives of the governing board of the
subsidiary/subordinate entities will sit on the board of directors of the parent entity,
together with independent board members. One way to ensure that the Affordable
Care Actions of the parent are acceptable to the constituent entities is to require a
supermajority vote on certain key matters (e.g., acquisitions or dispositions of
material assets, and major financing). Sometimes the boards of the subordinate
entities retain certain reserved powers. A consolidation has many of the attributes of
a stock acquisition since the subordinate entities continue to exist and usually
maintain their licenses and provider numbers following the consolidation. In many
consolidated systems, system-wide borrowing is done at the parent level, with or
without guarantees or revenue pledges by the subordinate entities. For accounting
purposes, the operating results of the parent would be consolidated with the

operating results of each of the constituent entities.
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CHAPTER 6. JOINT VENTURES, MANAGEMENT
AGREEMENTS AND CO-MANAGEMENT
ARRANGEMENTS

In addition to the foregoing organizational changes, control of a hospital can be
transferred or shared through the formation of a joint venture or the establishment of

a management or co-management relationship.

1. Joint Ventures

Joint ventures are a common vehicle for extending the reach of an existing
hospital into new neighborhoods and markets, or for leveraging the assets of
multiple (usually two) existing market participants in order to enhance the collective
ability of those participants to serve their combined communities. Joint ventures can
take an almost infinite variety of forms. The legal structure of any particular joint
venture will depend on a variety of factors, including whether the parties are
nonprofit or for-profit (or one of each); whether one or both of the participants are
in a position to contribute existing facilities, cash or other assets; whether the parties
intend to share governance for the new joint venture assets; and whether the joint
ventures include physicians, as well as hospital participants.

Joint ventures raise numerous legal issues that are beyond the scope of this White
Paper. We do, however, touch upon the tax-exemption and antitrust issues raised by
joint ventures (see Sections IX.B and X.C.) Some representative joint venture

structures are diagramed below.
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JOINT VENTURE MODEL (Non-Asset)

Services Agreement
(e.g. IT, Billing)

USE
iervices . Management
greemen Agreement
JV
KE (e.g. provider USE
or network)
KE USE

«Korean Entity (‘KE”) and U.S. Entity (‘USE”) each contribute their expertise, technology and know-how to the Joint Venture (“JV");
there are little financial assets.

«The KE provides services and the JV forms a provider network
*The USE also provides certain services (e.g., information technology and billing services) and the USE also provides management
expertise. Management services may also include hiring of staff, administrative functions and other management activities

*The JV establishes a provider network and “leases it” to insurance companies and other third-party payors. It may also provide
services to hospitals, e.g., through co-management arrangements.

SUPERPARENT MODEL (Assets)

KE USE
Sole Member
Jv
NewCo LLC
Sole Member
KE Asset USE Asset

« The Korean Entity (“KE”) and the U.S. Entity (‘USE”) each become a member of a Joint Venture (“JV”)
NewCo, which holds assets contributed by each of the parties in an operating company. At the
“Superparent” level, where the USE and the KE both serve as members, governance is shared in
accordance with the parties negotiated desires.

*This model works especially well when both parties are tax-exempt entities and can also work when
both parties are taxable entities and an LLC vehicle is used.
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JOINT OPERATING COMPANY

Member Member

Membership Interest Membership Interes

Sole Corporate Joint Operating : Sole Corporate
Member Company H Member
.
KE Asset USE Asset
Joint Operating Joint Operating
Agreement Agreement

*The Korean Entity (‘KE”) and the U.S. Entity (‘USE”) form a new Joint Operating Company, the “JOC”,

taking membership interests in the JOC commensurate with the value of their respective assets
*Asset Companies enter into Joint Operating Agreements with the JOC in which the JOC agrees to

manage the day-to-day operations of the assets in exchange for a preset fee, or alternatively, a fee that

represents the net profits of the assets

*The JOC distributes the profits to Members in accordance with their respective membership interest in

the JOC

*The Term of the Joint Operating Agreement can be long or short term, thereby making the transaction

less permanent
*Members retain high-level reserved powers over the operations of their assets

ASSET JOINT VENTURE

Causes KE to Contribute Contributes cash or assets
its Assets equal to the value of
Member USE’s Assets Member

50% Membership
: nterest

50% Membersl|
Inte

Sole Corporate
Member

Sole Corporate Yy

Member

“ New ™.
Limited
Liability
KE Asset Company
(“NewCo”)

USE Asset

Korean Entity and U.S. Entity (“USE”) create a new limited liability company (NewCo) and enter into a Joint
Venture Agreement which sets forth the manner in which NewCo will be governed and operated

KE causes assets to be transferred to NewCo

USE contributes assets or cash equal to the value of KE’s assets (or a lesser amount if it will receive less
than 50% of the membership interests of NewCo)

NewCo’s membership interest are allocated between KE and USE based upon the proportionate value of
their respective contributions to NewCo

The profits and losses of NewCo are allocated to KE and USE, pro rata, in accordance with their
respective membership interests

NewCo usually is governed by a Board of Managers whose members are appointed in a manner
described in the Joint Venture Agreement. USE and KE often can maintain high-level reserved powers
over NewCo's operations
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2. Management Agreements

Another vehicle for entering the marketplace, potentially with minimal assets, is a
management agreement. Under the terms of a typical management agreement, one
party with special expertise in the operation and management of a hospital will
essentially assume control of the assets and personnel of an existing facility. As with
joint ventures, the terms and structure of the management agreement depend upon a
variety of factors, such as whether one of the parties is tax-exempt.

In addition, it is becoming increasingly common over the last two decades for
governmental hospitals to enter into management agreements with private parties
with the private entity managing the governmental hospital. Such “public-private
partnerships” raise complex issues under the special laws that apply to governmental
agencies. These include laws that: require most governing body meetings to be
public; require public disclosure of most of the agency’s documents; provide special
liability protections for the entity and its employees; and similar to the laws
protecting the assets of tax-exempt organizations, protect the assets of the
governmental entity from exploitation by private parties, prevent “gifts of public
funds” or the “lending of the government entity’s credit.” Whether these laws apply
to the operations of the management company, and how they apply, must be
analyzed when private organizations enter into management agreements or other

public-private affiliations with governmental hospitals.

3. Co—-Management Agreements

In order to survive in the current highly-competitive environment, hospitals must
find lawful ways to partner with their physicians. This can be accomplished through
contractual relationships and other collaborative measures. One strategy that has been
useful in many communities is the establishment of so-called “co-management
agreements.” These are contractual arrangements under which certain physicians in a
particular specialty (e.g., cardiology, oncology, gastroenterology, etc.) agree to

provide certain management services to a service line of a hospital. The purpose of
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the agreements is to develop and manage the service line collaboratively, and to
improve its quality and efficiency of delivery.

Participating physicians in a co-management arrangement are compensated for
bona fide value and hours that they bring or devote to the arrangement. In a typical
arrangement, there are two levels of payment, a base fee and a bonus fee. The base
fee is a fixed annual fee consistent with fair market value (“FMV”) in consideration
of the time and effort the physicians devote to development, management and
oversight of the service line. The bonus fee is usually a series of predetermined
payment amounts that are contingent on achieving specified goals for program
development and improvement. Ideally, compensation corresponds with pay-for-
performance arrangements already in place between the hospital and local payors.
The amount of compensation is directly dependent upon the measures and efforts of
the physicians and validated for FMV by an independent appraisal.

There are certain regulatory considerations that must be taken into account when
implementing a co-management agreement. These include, but are not limited to,
potential liability under the civil monetary penalty law (which states that a hospital
cannot pay a physician to reduce medically necessary services to Medicare or
Medicaid beneficiaries); the Anti-Kickback Statute which, as discussed below
prohibits remuneration for referrals; and the Stark Law (which, as noted below,
prohibits certain financial arrangements between physicians and the hospital to which
they make referrals). Thus, the co-management agreement has to be carefully

structured to avoid violating these and certain other laws.
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CHAPTER 7. LAWS GOVERNING INDIVIDUAL
PRACTITIONERS

In addition to institutional providers such as hospitals, patient care requires
individual health care practitioners such as physicians and nurses. Hospitals are
sometimes referred to as “work benches” for the physicians and other professionals
who treat patients there. These practitioners are usually subject to licensure by their
respective state boards. These typically include the medical board for physicians; the
nursing board for nurses; and other boards for other types of licentiates. In some
states the state department of health performs this function for some professional
categories. These boards establish and enforce the criteria for initial and ongoing
licensure, as well as a process for revoking such licensure or taking other
disciplinary action, such as the imposition of probation.

Although each state issues its own license, some states permit reciprocity by
honoring each other’s licenses. For example, there is a National Nursing Compact,
under which 24 member states recognize the nursing licenses granted by all of the
other member states. In addition, some states honor each other’s medical licenses or
permit physicians who are licensed in another jurisdiction to practice medicine across
their state lines using telemedicine.

In addition to governmental licensing and certification requirements, “credentialing”
of individual professionals occurs at the facility level. Compliance with standards
and requirements established by individual health facilities permit individual
licentiates to perform services within those facilities. Health plans, professional
associations and licensed outpatient facilities usually also impose such requirements.

State and federal statutes applicable to physicians and certain other licentiates
provide hearing and appeals rights when a state agency denies, or proposes to deny
or revoke, licensure or certification. Similarly, hospitals, health plans and certain
other provider or professional organizations are required by state and federal law to

have formal “peer review” and “quality assurance or quality improvement” procedures



118 STRATEGIC CONSDERATIONS IN CONNECTION WITH THE EXPANSION OF KOREAN HEALTH CARE PROVIDERS IN THE UNITED STATES

in place whereby they determine whether to permit a new practitioner to provide
services to their patients. These procedures also govern any adverse disciplinary
actions against practitioners, such as the revocation or restriction of their clinical
privileges. Under a federal law called the Health Care Quality Improvement Act
(“HCQIA”), and under state laws in many jurisdictions, these organizations must
follow specified procedures in making adverse decisions affecting a practitioner’s
privileges. In most states, practitioners must go through or “exhaust” these
administrative appeal procedures before they can challenge the denial or revocation
of privileges or other adverse action in court. Because failure to follow these rules
can result in liability to the organization, it is incumbent on hospitals and other
health care organizations that are subject to these rules to have a compliant peer
review and appeals process in place prior to commencing operations.

Pursuant to the reporting provisions of the HCQIA, practitioners who either do
not challenge adverse actions or who are unsuccessful in their challenges are
identified on the National Practitioner Data Bank so that other prospective employers
or hospitals become aware of any competence or conduct issues before permitting
such practitioners to join their staffs. The HCQIA also confers immunity on
hospitals and certain other organizations that perform peer review and on the
individuals who participate in that process. In order to qualify for immunity under
the HCQIA, certain conditions must have been met, including adequate notice and
an opportunity to be heard for the affected practitioner that meets certain criteria.
The peer review action must also have been taken “in the reasonable belief that the
Affordable Care Action was warranted by the facts known after such reasonable
effort to obtain the facts ---”

As is the case with health facilities, individual health care licentiates enroll in
Medicare and other government payment programs if they want to participate in
these programs. They must also meet specified requirements, such as licensure under

state law.
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CHAPTER 8. PAYMENT FOR HEALTH CARE
SERVICES

Most medically necessary health care services in the U.S. are paid for by
governmental or private third-party payors, including insurance companies, self-
insured employer plans, HMOs, Medicare and Medicaid, Tri-Care, the Veterans
Administration, and workers’ compensation programs. Most third-party payor
arrangements are either managed care indemnity arrangements or involve monthly
pre-payments known as “capitation.” Private third-party payors are heavily regulated
by state insurance commissioners, or the United States Department of Labor with
respect to employer sponsored plans, known as “ERISA” plans (short for the

Employee Retirement Income Security Act).

1. Commercial/Private Insurance

1) HMOs and PPOs

Although there are some “pure indemnity” arrangements (wherein the beneficiary
is reimbursed for all health care expenses he/she incurred regardless of the provider
who rendered the care), most third-party payor arrangements involve some element
of “managed care.” “Managed care” means that the health care services are provided
subject to utilization review procedures such as a primary care physician serving as
a “gatekeeper” for specialists. Another managed care characteristic is that the
member or beneficiary is subject to certain constraints on his or her choice of
provider, usually as a result of network or panel arrangements established by the
payor.

There are two primary types of managed care arrangements: HMOs and PPOs. An
HMO, short for “Health Maintenance Organization.” typically requires the
beneficiaries or members to exclusively use providers who have signed a contract

with the HMO to receive a discounted or capitated amount for its services. The
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HMO will not pay for services provided by a non-contracted provider except when
the services were performed in an emergency or the HMO does not have a needed
specialist in its contracted network.

PPOs, short for “Preferred Provider Organizations,” are delivery systems wherein
the plan assembles a contracted provider network from which the member can
receive care on a discounted fee-for-service basis; however, the beneficiary also has
the option of going outside of the network if he or she is willing to shoulder a
greater share of the cost of care, typically in the form of a higher co-payment.
There are also “point of service” or “POS” plans which are a hybrid between an
HMO and a PPO. Under a POS plan, the member usually receives capitated care
may but has the option of receiving care from a non-contracted out-of-network
provider if he or she is willing to pay a substantial portion of the provider’s

fee-for-service charges.

2) Consumer Driven Health Plans

An increasingly popular type of insurance arrangement combines a so-called “high
deductible health plan” with a “health savings account” (“HSA”). The HSA is
similar to an individual retirement account (“IRA”) in that it permits individuals to
save, on a tax-sheltered basis, through the establishment of a special account. The
member funds the HSA with up to the maximum permitted by law ($3,250 in 2013
for an individual and $6,450 for a family). Those funds can only be used to pay for
health care items and services that would be deductible under federal tax rules if
incurred by a taxpayer, as well as to pay down the deductible, until the funds in the
HSA are exhausted. The beneficiary must exhaust the high deductible in the health
plan and spend down the HSA, before receiving the full benefit of the health plan’s
coverage. Once the HSA is exhausted and the deductible is met, the plan pays most
or all of the beneficiaries’ remaining charges. These are sometimes called “consumer
driven health plans” because the beneficiary controls the expenditure of his/her
health care dollars to a much greater extent than under a traditional plan. If the

funds deposited in the HSA at the beginning of the year are not all used during the
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benefit year (which is the calendar year), the individual gets to carry the remaining
amount in the HSA forward to the next year. The funds also earn interest or
investment income until they are spent. The combination of HSAs and high
deductibles essentially gives the individual what Americans call “skin in the game,”
i.e., an incentive to find and use cost-effective providers. To the extent that those
providers include domestic or overseas Korean providers, these consumer driven

plans may be a catalyst for the growth of Korean medicine in the U.S.

2. Medicare and Medicaid

Medicare is currently the largest federal health care program, providing health
insurance for the elderly and certain other individuals. Medicare offers a number of
payment arrangements, including traditional indemnity fee-for-service coverage
(Traditional Medicare) and Medicare HMOs, known as Medicare “Advantage” plans.
Medicare beneficiaries may choose between the two types of plans.

Under Traditional Medicare, inpatient services for most hospitals (i.e., other than
excluded hospitals), are reimbursed under the IPPS. Under the IPPS system,
hospitals are paid a prospectively determined case rate based on the patient’s
diagnosis — a diagnosis-related group or DRG. There are certain add-on payments to
the DRG, such as “outlier” cases, where the patient requires medically necessary
hospital services for a longer time than is normally the case.

Provider-based hospital outpatient services under Traditional Medicare are
reimbursed under the outpatient prospective payment system (“OPPS”), which is also
based on a prospectively determined case rate. Outpatient services that are not
“provider-based” are reimbursed under the Medicare Physician Fee Schedule or the
ambulatory surgical center payment rules, which are less generous than the
provider-based rules, discussed further below.

Some outpatient procedures can either be performed (1) outside of and
independent of a hospital (e.g., in a freestanding clinic or physician’s office) and are
reimbursed under the Medicare Physician Fee Schedule; or (2) in a hospital-affiliated

and hospital-operated site included on the hospital’s license and generally referred to
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as “provider-based.” Reimbursement for provider-based facilities under the OPPS
methodology is generally higher than comparable rates for the same procedures if
performed in a freestanding facility under the Physician Fee Schedule. However, to
qualify for provider-based reimbursement, the outpatient site must meet a number of
requirements, some of which are somewhat onerous. A hospital that operates a
surgery center also has the option of operating that facility as “provider-based,”
thereby permitting use of the OPPS payment structure.

Medicaid is a joint state and federal program traditionally for certain indigent or
impoverished individuals who are aged, blind or disabled, or members of indigent
families with dependent children that meet income and resource standards set by the
state Medicaid agency. Under the Affordable Care Act, the rules governing Medicaid
eligibility are substantially relaxed, thereby making it possible for millions of
additional Americans to qualify for the program even though they do not meet these
traditional criteria. Although the rates payable by Medicaid in most states are
notoriously low (and in many cases fall far short of the provider’s costs), the rates
will be increased for a number of years under the Affordable Care Act, hopefully
making the program more attractive for primary care physicians and others who are

either in scarce supply or simply do not wish to treat these low-income patients.

3. Medicare Rules on Assumption of Provider Agreement

Hospitals that wish to participate in the Medicare program must sign a provider
agreement. If the purchaser of a hospital chooses to assume the existing provider
agreement, it inherits both the accounts receivable as well as any overpayments of
the hospital. For example, suppose a purchaser buys a hospital and assumes the
provider agreement. Assume that six months after the sale is consummated, Medicare
discovers that $3 million in claims paid two years earlier were paid in error due to
insufficient documentation, and the government files a fraud claim against the
hospital under the False Claims Act, discussed below. Having assumed the provider
agreement, the purchaser is liable for the overpayment and for any potential

penalties arising from the False Claims Act fraud suit.
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On the other hand, if the purchaser did not assume the provider agreement of the
hospital, it may have escaped any liability for past deeds or misdeeds by Hospital,
but it would have had to submit a new provider agreement and CMS form 855A
applications and obtain and pass a full survey, with the result that it would have
foregone Medicare payment for several months or longer. It should also be noted

that recent case law is calling into question this historic ability to escape liability.

4. Compliance Programs

Compliance programs are not currently required by law, although under the
Affordable Care Act, CMS is charged with promulgating regulations that will impose
such a requirement. However, as a practical matter, it is imperative for all health
care providers that bill for their services in the U.S. to adopt a compliance program.
This is especially true of hospitals, which operate in a very challenging regulatory
environment. The Office of Inspector General of the Department of Health and
Human Services (“the OIG”) has promulgated Compliance Program Guidance
documents for hospitals, skilled nursing facilities, third-party billing companies,
ambulance providers and other types of health care providers. Those guidance
documents provide health care providers with a prescription for the elements the
government views as important to an effective compliance program. Those elements
are both procedural and substantive.

Procedurally, an effective compliance program must provide for the designation of
a compliance officer who will be responsible for implementation of the program; the
appointment of a compliance committee which will assist and oversee the
compliance officer and the compliance program in general; effective means of
communication by personnel in the organization in the form of a hotline and other
mechanisms; a training program to ensure that all personnel are familiar with the
regulatory requirements imposed on the organization; mechanisms for investigating
and remediating compliance violations; and employee sanctions to ensure that the
compliance program is even handedly and appropriately enforced.

Substantively, compliance programs should include a code of conduct and various
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policies and procedures that prescribe how the organization will perform its key
sensitive functions. These include policies governing marketing, documentation,
medical necessity, billing and collection, patient confidentiality (i.e., HIPAA and
state confidentiality requirements), refunding overpayments, the delivery of services

for which coverage may not exist and many other sensitive areas.
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CHAPTER 9. TAX-EXEMPT NONPROFIT HEALTH
CARE ORGANIZATIONS

1. The Requirements for Tax—exempt Providers

The majority of hospitals in the U.S. are nonprofit under state law and tax-exempt
pursuant to Internal Revenue Code Section 501(c)(3) of the Internal Revenue Code.
Tax-exempt entities are not required to pay federal income tax, except for income
that is unrelated to its tax-exempt purpose, known as “Unrelated Business Income.”
Provided they meet the requirements for “public charity” status (as distinct from
“private foundation” status), they can also accept donations from outside parties who
receive a tax deduction to qualify for the former category, which is more
advantageous.

In order to qualify for and maintain tax-exempt status, the organization must be
organized and operated primarily for tax-exempt purposes. These include charitable,
scientific, educational, and, for religious tax-exempt organizations, religious purposes.
The delivery of health care to the community is recognized as a charitable purpose
within the meaning of Internal Revenue Code Section 501(c)(3), provided certain
requirements are met. These requirements include, but are not limited to, a
governing body that is representative of the community; the delivery of a reasonable
amount of charitable care to individuals who cannot afford to pay for it; operation
of an emergency department open to the public; and participation in government
programs such as Medicare and Medicaid.

In addition, a tax-exempt organization must primarily serve public purposes and
may not serve private interests, except incidentally. Further, none of its assets may
inure to the benefit of private parties. These rules are intended to prevent the misuse
of a tax-exempt organization’s assets for the private gain of any party, especially
individuals who are deemed to be “insiders” within the organization. Physicians on

the medical staff of a hospital are deemed to be insiders for purposes of this rule.
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Therefore, a hospital may not confer unjustified or commercially unreasonable
benefits on its physicians. As discussed above, doing so also implicates the
anti-kickback statutes. Of course, these rules do not prevent the charitable use of
funds, e.g., to provide health care to individuals in the community at reasonable
rates, or providing “charity care” (i.e., free or discounted care) for those who cannot
afford it.

2. Joint Ventures with Tax-Exempt Organizations

One method that Korean companies and investors may employ in establishing a
presence in the U.S. is to enter into joint ventures with existing U.S. providers.
Since most U.S. hospitals are nonprofit, tax-exempt organizations, and such
organizations are heavily regulated by the IRS and state attorneys general (see
Section X.D.), collaboration by Korean organizations with these tax-exempt facilities
raises a number of issues. The IRS has provided guidance regarding the types of
joint ventures that it would permit between tax-exempt and for-profit entities. One
primary factor the IRS typically evaluates is whether the tax-exempt entity has
retained sufficient control over the joint venture to insure that the venture furthers its
tax-exempt purposes and does not expose its assets to misuse or misappropriation for

the benefit of the taxable joint venture partner.
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CHAPTER 10. ANTITRUST LAWS

1. Overview of Antitrust Law

Businesses in the U.S. are subject to state and federal antitrust laws, which are
designed to protect and promote competition. These laws are enforced by the
Antitrust Division of the United States Department of Justice and the Federal Trade
Commission!4) (collectively, the “Antitrust Agencies”), as well as local offices of the
U.S. Attorneys. The Antitrust Laws prohibit monopolies; agreements in restraint of
trade, such as agreements to fix prices; attempts to monopolize; boycotts and price

discrimination as well as other anti-competitive conduct.

2. Impact of Antitrust Laws on Hospital Mergers

The antitrust laws have been employed often in the health care sector in attempts
to prevent or restrict mergers, acquisitions or consolidations (collectively, “mergers™)
that the government deems to be monopolistic or anti-competitive. Challenges by the
Antitrust Agencies to hospital mergers have most often occurred in situations where
direct competitors have attempted to merge, or where one competitor acquires the
other, thereby creating aggregate market share that the government felt endangered
competition. There is no clear-cut rule determining how great a percentage of market
share ownership must be aggregated or acquired to trigger a monopolization
challenge by the Antitrust Agencies. Whether those agencies will attempt to stop any
particular merger depends on the specific facts of the situation.

In reviewing whether a particular merger is problematic from an antitrust
perspective, the enforcement agencies consider whether the merger will create
efficiencies, and is therefore beneficial to competition. In order to give the Antitrust
Agencies an opportunity to determine whether any specific proposed merger may

lessen competition, the antitrust laws require that certain transactions be reported to

14) http://www justice.gov/atr/public/guidelines/0000.htm
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the Antitrust Agencies before consummation. This submission, known as a
“Hart-Scott-Rodino Premerger Notification,” provides a mechanism for the Antitrust
Agencies to learn of and obtain preliminary information concerning mergers or
acquisitions above a certain size. The required notifications may be made on a
premerger notification form that can be obtained from Antitrust Agencies, which
must be completed and returned to the Agencies. In addition, the acquiring party in
the merger must pay a filing fee the amount of which is tied to the value of the
transaction. The parties must wait 30 days after the filing to consummate the
transaction. They may request early termination of the waiting period, which the
reviewing Agencies will generally grant if the pre-merger notification form shows
that the transaction obviously raises no antitrust concerns.

Notably, joint ventures established by nonprofit entities do not require a pre-merger
notification notice. Further, the Antitrust Agencies have taken the position that some
hospital affiliation transactions, such as joint operating agreements, or other
transactions short of an asset acquisition, merger or consolidation, constitute joint
ventures rather than “acquisitions,” and thus are not reportable.

The primary way in which a merger can adversely affect competition is by
establishing a single firm with the ability to maintain prices above competitive levels
because there are no adequate substitutes. In other words, the party is able to
“corner the market” for hospital services, and unilaterally establish unreasonable
prices without the limiting factor of competition.

The analysis used by the Antitrust Agencies to determine whether a merger
transaction will be challenged involves four steps. First, the relevant service market
or product market must be defined. Second, the relevant geographic market must be
defined. Third, from the market definitions, competitors in the market must be
identified, their market shares calculated, and the impact of the transaction on their
combined share of the market and market concentration must be evaluated. If the
merging parties’ combined market share or market concentration is sufficiently low
after the merger, the transaction is presumptively lawful, and the inquiry ends. If the
combined market share or market concentration is sufficiently great to adversely

affect competition, the merger will be presumed unlawful and the fourth step will be
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necessary. The fourth step of the process, if necessary, entails a more complicated
qualitative analysis of all the relevant factors to determine whether the transaction is

likely to produce anti-competitive effects.

3. Impact of Antitrust Laws on Joint Ventures

In addition to mergers, the antitrust laws also apply to joint ventures. A joint
venture is an arrangement involving separate and independent parties (sometimes
competitors), who join forces to establish a new business or grow an existing
business. As with mergers, joint ventures which are viewed by the Antitrust
Agencies as “pro-competitive” are permitted, whereas joint ventures that restrict
competition may be challenged. Joint ventures that result in “spill over collusion” or
“collateral restraints,” are situations where the joint venture itself may not be
problematic, but where there may be ancillary impacts of the transaction that unduly
limit competition.

Antitrust analysis of a joint venture typically involves a determination of whether
a suspect arrangement is “per se illegal” or subject to the so-called “rule of reason.”
The former arrangements are those that, on their face, limit competition without
countervailing pro-competitive benefits and therefore will be struck down as violative
of the antitrust laws without detailed analysis. In contrast, arrangements that have
both competitive and anti-competitive aspects will often be reviewed under the
so-called “rule of reason” analysis wherein the government or a court analyzes the
extent to which the anti-competitive aspects of the arrangement outweigh the
pro-competitive aspects. When an arrangement is subject to the rule of reason, the
Antitrust Agencies (and the courts) will typically perform a detailed analysis of the
arrangement and its pro-competitive and anti-competitive impacts to determine
whether it should be deemed violative of the law.

The Antitrust Agencies’ enforcement statements!>) also specifically address certain

hospital joint ventures involving high technology or other expensive medical

15) See U.S. Department of Justice and Federal Trade Commission Statements of Antitrust Enforcement
Policy in Health Care, August 1996 http://www.justice.gov/atr/public/guidelines/0000.htm
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equipment. The statements provide a safety zone for such arrangements if certain
conditions are met. One of the most common types of joint ventures involving
health care providers is the formation and operation of a group purchasing
organization (“GPO”). Pursuant to such arrangement, hospitals, physicians and/or
other health care businesses aggregate their purchasing power to obtain lower prices
from their suppliers. As with other types of transactions, a determination by the
Antitrust Agencies as to the legality of any specific group purchasing arrangement
would be whether the program unreasonably restrains competition. Group purchasing
is a form of price fixing among buyers, directly affecting the amount they pay
sellers. Properly structured, however, a GPO will pass muster under the Antitrust
Agencies’ current standards, on the grounds that lower prices ultimately benefit

consumers.

4. Role of the State Attorney General in Certain Hospital Transactions
Involving Nonprofit Hospitals

In addition to regulation by the IRS for compliance with the rules governing
federal tax-exempt status, in many states, the state Attorney General is authorized to
monitor the Affordable Care Activities of nonprofit, tax-exempt entities formed
within the state. When assets are transferred to a nonprofit corporation, they are
“impressed with a charitable trust,” and those assets must be utilized by the
organization to fulfill public or charitable purposes and, if applicable, the wishes of
the donor. The Attorney General is charged with confirming that charitable assets
are used in a matter consistent with the purposes of the organization and the donor’s
wishes.

In many states, the legislatures have adopted laws which specifically authorize the
Attorney General for that state to review and approve any proposed transaction
involving the transfer of assets of or membership in a nonprofit hospital corporation.
For example, in California any transaction involving either (a) a nonprofit
corporation with a for-profit corporation (California Corporations Code Sections 5914

et seq.), or (b) a mnonprofit corporation with a nonprofit corporation (California
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Corporations Code Sections 5920 er seq.), requires approval by the California
Attorney General before it may be implemented. The Attorney General will conduct
a public hearing before he/she makes a decisions regarding approval of the

transaction.

5. Issues Unique to Catholic Hospitals

Hospitals that are owned and operated by the Catholic Church, or have otherwise
adopted an operating philosophy under which they observe certain restrictions
imposed upon a Catholic facility, generally conduct their health care services in
compliance with the so-called Ethical and Religious Directives (the Directives).
Practically speaking, the Directives prevent Catholic hospitals from performing
abortion, tubal ligation, sterilization and similar procedures (family planning
services). In some instances where a Catholic hospital is acquiring a non-Catholic
hospital, requiring the acquiring company to observe the Directives may leave a
community without a health care facility to meet the needs of patients seeking any
of the services that are banned by the Directives.

Hospital counsel who have been involved in such transactions involving Catholic
and non-Catholic hospitals have devised certain means to accomplish the transactions
without violating the Directives or other canonical laws. Counsels in such
transactions are well advised to retain the services of a lawyer familiar with
canonical laws and to anticipate and deal with any issues that may arise under those

laws in a proactive manner.
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CHAPTER 11. DUE DILIGENCE IN HOSPITAL
ACQUISITIONS AND OTHER TRANSACTIONS

1. Overview of the Due Diligence Process

One of the most important steps in any health care acquisition, joint venture or
other major transaction is the due diligence process. This stage of a health care
transaction typically follows the execution of a letter of intent, and lasts for a period
determined by the parties, usually at least several weeks. This section describes
certain steps of the due diligence process, key issues, and best practices that are
specific to health care transactions.

Generally speaking, the due diligence process involves the identification and
review by a prospective buyer of various documents of the seller to evaluate the
potential risks associated with the seller’s business. Once the buyer has access to the
seller’s documents, the documents are reviewed by the buyer and the buyer’s
counsel and potential risks associated with the seller’s business and the subject
transaction are identified for the buyer’s consideration. If issues are identified that
are of particular concern, interviews with key individuals of the seller’s business
may be necessary to better understand the potential risks faced by the buyer.

After the due diligence review is completed, the buyer’s attorneys and consultants
report the results to the buyer orally, in a written due diligence memorandum, or in
a combination of both of the foregoing. As a result of the due diligence process, the
buyer will (i) decide not to proceed with the transaction, (ii) proceed with additional
safeguards to address specific risks revealed during due diligence (e.g., specific
representations and warranties, use of indemnification provisions to mitigate risk, or
use of holdback or escrow accounts pending resolution of issues of concern), or (iii)

proceed with the transaction without the need to negotiate specific safeguards.



CHAPTER 11. DUE DILIGENCE IN HOSPITAL ACQUISTIONS AND OTHER TRANSACTIONS 133

2. Defining the Scope of Due Diligence

The first step in any due diligence review is to establish the scope and level of
review. Health care transactions generally present buyers with complex issues and
risks, however, buyers should take time at the outset to carefully consider and define
the scope of review to achieve the appropriate balance of risk and efficiency
throughout the process. Establishing the anticipated scope and level of review will
allow the buyer to manage the due diligence review process and move the
transaction forward. Buyers’ tolerance for risk is critical to defining the scope of the
due diligence review. If the buyer has a high tolerance for risk, then the due
diligence review can be limited to, for instance, only identifying potential risks and
flagging them to be addressed going forward. On the other hand, buyers with less
tolerance for risk may prefer to perform exhaustive due diligence to gather in-depth
knowledge of the transactional risk and use that information to structure the

transaction to achieve maximum protection from identified or suspected exposure.

3. Preparation of the Due Diligence Request List

The first step in the due diligence process is typically the preparation of a due
diligence request list by the prospective buyer. This document will consist of a list
of requested items organized by category that the buyer would like the seller to

provide. Common categories of information requested include, but are not limited to:

* Financial information (e.g., financial statements, payor mix copy of stock ledger
for a for-profit corporation, operating/management reports, capital budgets,
schedule of inventory, and loans and lines of credit);

* Governing documents of the entities involved on the seller’s side (e.g.,
shareholder or member agreements, articles or certificates of incorporation,
bylaws or operating agreements, and board and shareholder or member minutes
or written consents);

 Licensure/certification/accreditation documents (e.g., accreditation surveys/plans
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of correction, copies of licenses and permits, and correspondence with Medicare,
Medicaid, and state regulatory agencies);

e Compliance program and related materials (e.g., training materials, code of
conduct, policies and procedures);

* Compliance matters and related materials (e.g., descriptions of overpayments,
audits, and government investigations);

* Material contracts (e.g., physician/referral source contracts, payor contracts,
vendor contracts, joint venture agreements, non-competition agreements);

* Human resources documents (e.g., employment agreements, employee
handbooks, pension plans, OSHA compliance, workers’ compensation);

* Litigation/disputes (e.g., description of any current or threatened litigation or
disputes);

* Employee and medical staff information (e.g., list of personnel, employment
contracts, employee handbook and policies, compensation information, medical
staff bylaws and rules and regulations); and

* Real estate agreements and related materials (e.g., leases and subleases;

purchase and sale agreements, site plans, and environmental assessments).

When preparing a due diligence request list, it is often helpful to conduct
preliminary research into the particular area of the health care industry in which the
target entity is located in order to better understand the potential risks the buyer
faces as a result of the proposed transaction. For example, the potential buyers

could:

* Review recent enforcement activity by regulators against providers in the
industry and the settlements resulting from such enforcement actions;

* Identify and review any recent government audits of such providers that are
publicly available;

* Review OIG Compliance Program Guidance for the type of provider involved;

* Analyze the most recent annual OIG Work Plan to determine whether the OIG

intends to investigate any particular aspects of that provider type;
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* Review filings of any publicly held providers of that type with the Securities
and Exchange Commission (“SEC”) (e.g., SEC Form 10-K). These filings
include sections that describe the risks affecting the business and can be used to
identify risks in relevant industries; and

* Review any OIG Advisory Opinions involving the type of provider.

4. Specific Health Care Due Diligence Issues

Although it is impossible to detail every potential issue that could arise in the
scope of a health care due diligence review, there are several key issues to be aware
of, many of which focus on the laws that regulate health care entities and their
relationships with physicians and other health care professionals. These laws and

relationships will usually impact the diligence process.

1) Compliance with Federal and State Fraud and Abuse Laws

One of the unique aspects of health care due diligence is the need to evaluate the
target entity for compliance with health care fraud and abuse laws. These laws,
which carry both civil and criminal liability, exist at both the federal and state level.
When reviewing health care diligence during a potential acquisition, it is important
to identify and evaluate any potential fraud and abuse issues that may expose the

target entity (and potentially, the buyer as well) to risk.

(1) Federal Anti-Kickback Statute

The Anti-Kickback Statute prohibits any person from “knowingly and willfully”
paying, offering, soliciting or receiving any remuneration, directly or indirectly,
overtly or covertly, in cash or in kind, in exchange for or to induce the referral of,
any item or service covered by a federal health care program, or in exchange for
arranging for or recommending purchasing, leasing or ordering any good, facility,
service or item covered by a federal health care program, including Medicare and
Medicaid. Violation of the Anti-Kickback Statute is punishable by a $25,000 fine,

imprisonment for up to five years, or both, and may subject a violator to civil
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monetary penalties as well. Moreover, violation of the Anti-Kickback Statute is also
grounds for exclusion from participation in the Medicare and Medicaid programs and
other federal health care programs. The Affordable Care Act amended the Anti-
Kickback Statute to provide that items or services resulting from a violation of the
Anti-Kickback Statute can constitute false claims for the purposes of the False
Claims Act (“FCA”), discussed below. Thus, violations of the Anti-Kickback Statute
can also lead to substantial civil liability under the FCA.

The Anti-Kickback Statute contains several exceptions. Given the breadth of the
Anti-Kickback Statute, Congress authorized the U.S. Department of Health and
Human Services (“HHS”) to promulgate regulatory safe harbors that would provide
additional guidance regarding arrangements that are not subject to the Anti-Kickback
Statute. There are a number of regulatory safe harbors, covering arrangements such
as recruitments, electronic health records subsidies, discounts, and certain investment

interests.

Importantly, the OIG has stated that:

The failure of an arrangement to fit inside a safe harbor or statutory
exception does not mean that an arrangement is illegal. It is incorrect to
assume that arrangements outside of a safe harbor are suspect due to that
fact alone. That an arrangement does not meet a safe harbor only means
that an arrangement does not have guaranteed protection and must be

evaluated on a case-by-case basis.

Thus, unlike the Stark Law (discussed below), the failure to comply with an
Anti-Kickback Statute exception or regulatory safe harbor does not necessarily mean
that an arrangement violates the statute.

The absence of a bright-line rule regarding failure to comply with the Anti-
Kickback Statute exceptions and safe harbors means the due diligence process, and
the exercise of obtaining thorough and relevant information during that process, is of
particular importance to any health care transaction.

The Anti-Kickback Statute is an intent-based statute. Consequently, whether an
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arrangement violates the statute depends on the facts and circumstances of a
particular arrangement and, more specifically, whether the parties entered into the
arrangement with the intent to induce referrals. In many cases, it may not be
practical to conduct an extensive Anti-Kickback Statute review of every contract that
is discovered during the due diligence process. However, it is often feasible to
ascertain, at a minimum, whether arrangements comply or substantially comply with
Anti-Kickback Statute safe harbors. Doing research in advance can help the buyer
tailor the types of information requested during the due diligence process, so that the
buyer develops the best possible understanding of the risks affecting the target
provider and can customize the scope of due diligence review at the beginning and
throughout the process.

By way of example, many arrangements found in a due diligence review consist
of space leases (e.g., physicians renting space in medical office buildings),
equipment leases (e.g., lease of a lithotripsy machine), and independent contractor
arrangements (e.g., Medical Director Agreements). The Anti-Kickback Statute has
safe harbors that cover each of these types of arrangements. The required elements
for each of the space rental, equipment rental, and personal services and
management contracts safe harbors are very similar to each other, generally requiring
that the agreement (1) be set forth in writing and signed by the parties, (2) specify
all of the services, equipment, or space covered by the arrangement, (3) specify the
schedule of services, space usage or equipment usage, if a part-time arrangement, (4)
have a term of not less than one year, (5) specify the aggregate compensation in
advance, which must be fair market value, and not take into account any referrals of
federal or state health program business, (6) be commercially reasonable, and (7) in
the case of personal services and management contracts, not include services that
involve the counseling or promotion of a business arrangement or other activity that
violates any state or federal law. The contractual arrangements subject to due
diligence should be reviewed with an eye towards evaluating whether the
arrangements comply or substantially comply with the terms of any applicable safe
harbors.

If an arrangement does not comply with each and every requirement of an
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Anti-Kickback Statute exception or safe harbor, the exception or safe harbor will not
apply to the arrangement. However, as noted, the arrangement does not automatically
violate the statute simply because an exception or safe harbor does not apply. Care
should be taken to flag for further inquiry any non-safe harbored arrangements that
have payments that could directly or indirectly relate to referrals of federal or state
health care program business. Although a discussion of the various types of such
payments and arrangements is outside of the scope of this discussion, the following
types of payments/arrangements could merit additional review, under both the

Anti-Kickback Statute and the Stark Law:

* A possible linkage between a vendor’s donation to a health care entity’s
foundation and the awarding of health care entity contracts;

* A hospital awards call coverage to physician(s) who have a record of admitting
large numbers of patients (sometimes referred to as “high admitters”);

* A health care entity pays Medical Directors absent proof (e.g., timesheets)
documenting that services were actually provided;

* A health care entity offers a physician who is a significant referral source a
loan on commercially unreasonable terms (e.g., zero interest or no collateral);

* A health care entity pays a referring physician for services, or leases space
from a physician, for which the health care entity has no legitimate need;

* A health care entity fails to establish or document the basis for determining that
physician compensation is fair market value;

* A health care entity permits referring physicians to use its space, equipment, or
personnel without a lease, or without establishing fair market value for the use
of the space or services;

* A health care entity subsidizes a physician assistant (or other personnel) for a
physician’s private practice, even though there is no legitimate benefit to the
health care entity;

* A hospital offers lucrative recruitment agreements to a physician group even
though the group and the community do not have a legitimate need for

additional physicians;
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* A health care entity enters into a physician arrangement outside of the
hospital’s established physician arrangement approval process (e.g., bypassing
the approval of the physician arrangement committee, if applicable, or not
otherwise complying with the health care entity’s physician arrangement policy
and procedure);

* A hospital offers to contract with the spouse or other family member of a
physician, who is a significant source of admissions, for poorly defined
“marketing” or “consulting” services for the hospital;

* A health care entity and physician group enter into any financial arrangement
based on referral value or volume, whether expressly or implicitly (e.g.,
assigning call coverage shifts based on physician referrals to the hospital);

* A physician/hospital joint venture in which the physicians do not contribute an
amount of capital that is commensurate with their ownership percentage, or
where the hospital is disproportionately at risk (e.g., as to financings);

* Payment arrangements between a health care entity and physician group for
services that are poorly defined; and

* A hospital that provides courtesy services, such as free transcription,

disproportionately to high admitters.

The Anti-Kickback Statute is broad in scope and its violation can result in serious
penalties and civil liabilities. Thus, a thorough due diligence review must take care
to identify any Anti-Kickback Statute issues relevant to the transaction. Safe harbors
and statutory exceptions provide a good starting point for review, but it is important
to remember that other arrangements do not necessarily violate the statute even

though their compliance may be more difficult to evaluate.

(2) Federal Physician Self-Referral Law (“Stark Law”)
The federal Physician Self-Referral Law (commonly referred to as the “Stark

EE

Law,” after Congressman Fortney “Pete” Stark, who introduced the legislation)
prohibits a physician from referring Medicare beneficiaries for “designated health

services,” including all inpatient and outpatient hospital services, to entities with
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which the physician has a financial relationship (and prohibits billing for services
provided pursuant to such a referral), unless an exception applies. The Stark Law
defines “physician” as a doctor of medicine or osteopathy, a doctor of dental surgery
or dental medicine, a doctor of podiatric medicine, a doctor of optometry, or a
chiropractor. Violations of the Stark Law may result in penalties that include denial
of payment, civil monetary penalties of up to $15,000 per service (and $100,000 for
schemes that are designed to circumvent the Stark Law), and exclusion from the
Medicare and Medicaid programs.

A financial relationship under the Stark Law can be created through a direct or
indirect ownership or compensation arrangement between a hospital and physicians.
There are several exceptions, covering arrangements such as space leases, bona fide
employment relationships, isolated transactions, and recruitment arrangements. In
addition, there are twenty-three regulatory exceptions. Although each exception is
different, most of the ‘“compensation arrangement” exceptions require that the
arrangement be (1) in writing, (2) signed by the parties, (3) commercially reasonable
without regard to referrals, and (4) at fair market value.

The Stark Law must be taken extremely seriously during the due diligence process
because, unlike the Anti-Kickback Statute, it is a strict liability law (i.e., the intent
of the parties is irrelevant). If the elements of the Stark Law are met, namely that a
financial relationship exists between a physician and a health care entity pursuant to
which the physician makes referrals of designated health services that are payable by
Medicare, then an exception must be met in order to avoid penalties. Accordingly,
attorneys should closely review the physician contracts of the target entity to
confirm that they comply with the Stark Law or fall within an enumerated
exception.

Because of its broad scope, the Stark Law can implicate many financial
arrangements that may seem relatively innocuous. A number of practices present risk
under the Stark Law (and potentially under the federal Anti-Kickback Statute, as
well), and have been the source of government investigations, enforcement actions,
and settlements, and therefore may warrant particular attention during the due

diligence process. Such practices as the giving of free items and services,
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undocumented arrangements, failure to adhere to contract terms and lack of fair

market value are all subject to a high degree of scrutiny.

(3) Free Items and Services

Under the Stark Law, “compensation” is broadly defined to include “any payment
or other benefit made directly or indirectly, overtly or covertly, in cash or in kind
--” Free items and services provided to physicians are generally treated as
“compensation” to physicians, and therefore must meet a Stark Law exception to
avoid compliance issues. For example, if a hospital administrator provides a
physician with free football tickets, the physician is deemed to receive compensation
because the free items and services have an independent value to the physician.
Although the Stark Law contains a “non-monetary compensation” exception that
permits gifts of non-monetary items (e.g., meals and theater tickets) valued at up to
$380 (in 2013) in the aggregate over the course of a year, this amount is relatively
easy to exceed. Careful attention should be paid to the issue of non-monetary
compensation during the due diligence process, and buyers should consider
requesting the seller’s non-monetary compensation policy and a sample of a

non-monetary compensation log, if they exist.

(4) Undocumented Arrangements

Undocumented financial relationships can result in Stark Law violations and
expose the seller (and any subsequent buyer) to liability. Many of the most common
Stark Law exceptions (e.g., the personal service arrangements exception) require at a
minimum that the parties enter into and execute a written agreement memorializing
the financial arrangement. Even where a written agreement exists, financial
arrangements may nevertheless have potential Stark Law liability if (1) services are
performed under an expired or unsigned agreement, (2) there is an insufficient
description of the services to be provided under the agreement, or (3) the physician
fails to submit time sheets to document services provided in accordance with the
agreement. Violations can occur even if the lapses in documentation are accidental.

Consequently, physician contracts that are unsigned, expired, contain little or no
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description of the services being rendered, or that are not adequately reduced to

writing should be flagged for additional evaluation during the due diligence process.

(5) Failure to Adhere to Contract Terms

Failure to provide required services under an arrangement or otherwise comply
with contractual obligations may cause the arrangement to violate the Stark Law. If
a physician does not actually provide services under a professional services
agreement, or if a hospital leases space from a physician that the hospital does not
actually need, the arrangements may be viewed as shams intended to provide the
physician with compensation in exchange for patient referrals. The Stark Law may
be violated in these situations even though there may be a signed, written agreement
that, on its face, appears to qualify for a Stark Law exception. In practice, it may be
difficult to identify this issue during the due diligence process. However, if
documents in the due diligence data room suggest that parties to an arrangement are
not complying with the agreement (for example, if correspondence between the
parties suggests this), those arrangements should be further investigated. Furthermore,
it should be considered a best practice for buyers to specifically ask management of
the target business or entity if it is aware of any divergences from the terms of

written agreements with physicians.

(6) Lack of Fair Market Value

An important requirement of many Stark Law exceptions is that payments under
an arrangement constitute fair market value payment for goods or services. “Fair
market value” in this context generally means the price that an asset would bring, or
the compensation that would be included in a service agreement, as the result of
bona fide bargaining between well-informed parties to an agreement who are not
otherwise in a position to generate business for the other parties on the date of
acquisition of the asset or at the time of the service agreement. The concept of fair
market value in the health care transaction context is especially important because if
a health care entity undercharges or overpays a physician, then the health care entity

bestows a financial benefit on the physician that the government could view as
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being in exchange for patient referrals. Thus, it is very important that financial
arrangements between a health care entity and a physician (e.g., space leases,
professional services agreements, equipment leases, and employment agreements)
contain compensation that is fair market value. If physician arrangements do not
include evidence of fair market value in the due diligence data room, then the buyer
should consider requesting information regarding how the seller ensures that its

arrangements are fair market value.

(7) Civil Monetary Penalty Law (“CMPL”)

The Civil Monetary Penalty Law (“CMPL”) is a civil statute that prohibits various
forms of inappropriate activities, such as the submission of false claims, contracting
with an individual who has been excluded from federal or state health care
programs, violating the Anti-Kickback Statute, denying access to the OIG during an
audit, or failing to return any overpayment.

Although the CMPL has many specific prohibitions that could warrant attention
during the due diligence process, one particular area of concern is the prohibition on
patient inducements. The CMPL prohibits the offering or transferring of
“remuneration” to any individual eligible for benefits under Medicare or Medicaid
that the offeror “knows or should know” is likely to influence such individual to
order or receive from a particular provider, practitioner, or supplier any item or
service for which payment may be made, in whole or in part, under Medicare of
Medicaid. “Remuneration” is defined to include (among other things) the waiver of
co-payments and deductible amounts. Violation of the CMPL is punishable by a
monetary penalty of $10,000 per item or service, damages of up to three times the
amount claimed for the item or service, and potential exclusion from Medicare.
Similar to the Anti-Kickback Statute, there are several exceptions to the CMPL that,
if met, protect the arrangement.

To evaluate potential risk under the CMPL’s patient inducement prohibition,
buyers should consider reviewing the seller’s advertising and other promotional
materials to patients, including its waiver of co-payment policy, to determine

whether the seller is offering services, programs or other items of value that could
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be inappropriately attracting patients to the seller. Care should be taken to evaluate
whether any such items or services can be structured to comply with an exception to

the CMPL’s prohibition on patient inducements.

(8) State Prohibitions on the Comporate Practice of Medicine

A number of states prohibit the so-called “corporate practice of medicine”
(“CPOM”), which is generally defined as the operation of a medical practice, or the
employment of physicians (or other licensed practitioners of the healing arts), by lay
corporations and entities that are not themselves licensed to practice medicine. The
CPOM is typically articulated in state statutes and regulations, case law, attorneys’
general opinions, and medical board guidance. There are usually limited exceptions
to the CPOM in those states that enforce the prohibition. The rationale for the
CPOM is that commercial business issues (revenue generation, profit and loss, etc.)
should not be permitted to intrude on the physician-patient relationship. In theory,
the corporate practice prohibition ensures that physicians are able to put the medical
interests of their patients above all other concerns, unfettered by the demands of a
corporate entity employer. Depending on the state, violations of the CPOM can
result in injunctive relief, civil penalties, and criminal enforcement.

When reviewing arrangements with physicians and other licensed health care
professionals, the buyer should be cognizant of the applicable state’s rules on the
CPOM. Buyers should take active steps to gather a wide understanding of the laws,
and more importantly, how they are interpreted and enforced. State regulatory bodies
with oversight over CPOM are often the best place for a buyer to begin CPOM due
diligence. Furthermore, CPOM is an area of law where buyers should take steps to
have a reasonably sufficient understanding of the political spectrum associated with
CPOM, paying particular attention to any expected or anticipated changes in state
CPOM policy. Changes in a state’s CPOM policies could have devastating effects on
a target company or entity if its business is narrowly tailored to operating within the
framework of the state’s current CPOM policies.

The CPOM prohibition is a particular concern if the seller is an unlicensed entity

that is in the business of managing physician or dental practices (commonly referred
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to as a management services organization, or MSQO). There have been several cases
addressing the CPOM in the context of MSOs. Although each state’s CPOM
prohibition is unique, by way of example, the Medical Board of California has
indicated that management service organizations cannot be involved in the following

matters:

* Ownership of a patient’s medical records, including determination of the
contents of the records;

e Selection and hiring or firing (as it relates to clinical competency or
proficiency) of physicians, allied health staff and medical assistants;

e Setting of the parameters under which the physician will enter into contractual
relationships with third-party payors;

* Decisions regarding coding and billing procedures for patient care services; and

* Approving the selection of medical equipment and medical supplies for the

medical practice.

If the applicable state has a CPOM prohibition, then excessive control by a lay
entity over a physician by a management company or other entity could result in a
CPOM violation, potentially leading to the contract being voided, or even to civil
and/or criminal liabilities for the illegal practice of medicine. Furthermore,
complying with state CPOM prohibitions often requires that any management or
other fees associated with an MSO arrangement be set at fair market value to avoid
the MSO exercising undue influence by charging rates below fair market value.
Therefore, any contracts that might be triggered by a state’s CPOM prohibition

should be identified and analyzed during the due diligence process.

(9) False Claims Act

The federal False Claims Act (“FCA”) prohibits a variety of fraudulent conduct
with respect to federal programs, purchases or contracts. A person or entity can
violate the FCA through a variety of methods, including knowingly: (1) submitting a

false claim for payment, (2) making or using a false record or statement to obtain
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payment for a false claim, (3) conspiring to make a false claim or get one paid, or
(4) making or using a false record material to an obligation to pay the government,
or concealing or avoiding such an obligation. Either the Attorney General or a
private person through a private whistleblower action can bring a lawsuit for
violation of the FCA. The FCA imposes penalties of $5,500 to $11,000 per claim,
plus three times the amount of damages to the government.

Under recent changes in the law, providers also have an obligation under the FCA
to refund and report Medicare and Medicaid overpayments by the later of sixty days
after the overpayment is identified or the date the corresponding cost report is due.
In addition to potential FCA liability, failure to report and return overpayments
within this timeline can result in civil monetary penalties of not more than $10,000
for each item, plus three times the amount of damages to the government. This is a
significant new source of liability and is considered a “reverse false claim.”

The FCA risks can be identified in a number of contexts during the due diligence
process, including reviews of (1) physician contracts and contracts with other referral
sources, to the extent that such contracts present Anti-Kickback Statute or Stark Law
liability, (2) the coding and billing practices of the seller, and (3) the extent to
which the seller has made timely repayments of any overpayments to state or federal
health care programs, among other areas. A review of the seller’s compliance hotline
log and other compliance materials (e.g., compliance committee minutes) may also

help identify potential FCA risks.

(10) Review of Compliance Program Materials

Given the significant risk associated with violations of the health care fraud and
abuse laws, the seller’s corporate compliance program should be reviewed to
determine whether it is a well-functioning program capable of detecting and
correcting potential violations of law. At a minimum, a well-functioning compliance
program should incorporate the elements of the OIG’s compliance guidance for the

relevant industry.16)

16) The OIG’s Compliance Program guidance documents are found on the OIG’s website at
http://oig.hhs.gov/compliance/compliance-guidance/index.asp
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During due diligence, the buyer should request and review the seller’s corporate

compliance program materials, such as:

* The code of conduct or ethics;

* Policies and procedures, particularly those related to contracting with referral
sources, auditing and monitoring of billing functions;

e A list of current compliance personnel, including the compliance officer;

* Minutes of the corporate compliance committee;

e The annual compliance budget for the seller;

* Copies of compliance training materials;

* A copy of the compliance hotline poster; and

* A copy of the corporate compliance hotline log.

The goal of this review is to determine whether the compliance program is merely
a “Paper” program (i.e., one that exists on Paper but not in practice), or one that
actually functions to protect the organization. To this end, buyers should ask for
specific examples of the compliance plan’s utilization in practice and how often the
plan is reviewed and updated. It is also often valuable to interview the corporate
compliance officer and other members of the target’s management team to better
understand the structure of the corporate compliance program. The answers provided,
or lack thereof, can provide buyers with a better understanding of the seller’s
compliance plan and associated risks. If a buyer is able to conclude that a seller’s
compliance program is lacking or non-functional, the buyer may more accurately
determine compliance risks going forward and negotiate the structure of the

transaction to specifically mitigate such risks.

(11) Medicare/Medicaid Changes of Ownership
The due diligence review should include a review of the seller’s Medicare and

Medicaid enrollment applications (e.g., copies of the seller’s Medicare 855A), as

The Compliance Program Guidance and Supplemental Compliance Program Guidance documents for
hospitals are of particular interest.
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well as any correspondence between the health care entity and Medicare and/or
Medicaid. In conducting this review, the buyer seeks to better understand how the
seller has represented itself to federal and state health care programs, confirm that
the organization is properly enrolled, and identify whether any federal or state health
care agency has communicated any billing or enrollment deficiencies to the seller. In
addition, if the transaction will result in a change of ownership (CHOW), it is
important to begin preparing for that process as early as possible, even in the due
diligence stage. Importantly, Medicare permits 855A CHOW applications to be

submitted up to ninety days prior to the proposed ownership change.

(12) Licenses and Permits

Health care entities typically hold a number of local, state and federal licenses
that are necessary for their operations. During the due diligence process, these
licenses must be reviewed to ensure that they are current (i.e., unexpired). In
addition, if the transaction is an asset acquisition (and sometimes even if it is not),
it is important to evaluate whether the transaction will necessitate coordination with
the relevant licensing agency to transfer the license (if transferable, and most are
not) or to obtain new licenses to be used following the closing of the transaction.
Importantly, certain licensing agencies may require the parties to contact them in
advance of the closing to obtain new licenses for the acquiring entity, while others
may require various forms of post-closing notice. Simple principles of assignment
and enterprise continuity may not apply in this regard; too often, licensing agencies
will deem a transfer to have occurred notwithstanding a transaction’s structure as a
merger or stock purchase and the continued legal existence of the entity holding the
license pre-closing. Thus, the review of the continued effectiveness of licenses and
permits post-closing cannot be relegated to the post-closing checklist and should be
addressed prior to closing the transaction.

Depending on the state and the type of health care provider, such licenses may

include:
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* Provider numbers (e.g., NPI)

* Accreditation certifications

* Pharmacy permits

* Controlled Substance Registration Certificates issued by the Drug Enforcement
Administration

 State clinical laboratory licenses

e Clinical Laboratory Improvement Amendment (“CLIA”) certificates (or CLIA
waiver certificates)

* Radiology permits

* Health permits for hazardous waste

* Permits to operate air pressure tanks

* Permits to operate steam boilers

* Industrial waste water discharge permits

* City business licenses

* Elevator permits

e Underground storage tank permits

* Permits to operate public eating establishments

* Accreditations of physician training and residency programs

The parties must determine which licenses are at issue in their transaction and
take all appropriate steps to ensure the transfer, renewal, or reissuance of those
licenses. Otherwise, health care entities may, at least temporarily, be prevented from

operating after the change in ownership.

(13) Antitrust Issues

In some instances, the exchange of information between the buyer and the seller
during the due diligence process can implicate antitrust laws. This arises most
commonly in the exchange of sensitive pricing information, such as the pricing of
managed care contracts. Where these issues arise, the parties should consider
consulting antitrust counsel to advise them regarding what safeguards must be in

place to prevent claims of anti-competitive activities.
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(14) Patient Confidentiality; Compliance of Seller with HIPAA and State Privacy
and Security Laws

Health care organizations are subject to a plethora of federal and state privacy and
security laws pertaining to health information maintained by the organization. The
most comprehensive federal law that applies to health care organizations is the
Health Information Portability and Accountability Act of 1996 (“HIPAA”), as
modified by the Health Information Technology for Economic and Clinical Health
Act (“HITECH Act”). These laws and their implementing regulations provide federal
protections for the privacy of individually identifiable health information or Protected
Health Information (“PHI”) held by covered entities (e.g., health plans, health care
clearinghouses, and most health care providers) and gives patients an array of rights
with respect to such information. The HIPAA Security Rule specifies a series of
administrative, physical, and technical safeguards that covered entities must
implement to ensure the confidentiality, integrity, and availability of electronic PHI.

HIPAA, along with other federal and state privacy and security laws, impose
liability on health care organizations for technical violations of the required privacy
protections and security safeguards, and for any unauthorized access, use, or
disclosure (i.e., breach) of confidential health or medical information. If a health
care organization violates HIPAA, the Secretary of Health and Human Services may
impose civil monetary penalties or corrective action plans on a covered entity and
the business associates with which it contracts. The secretary may also refer criminal
violations to the Department of Justice. State attorneys general also have a right to
bring a cause of action on behalf of residents of their states under HIPAA. State
laws vary considerably, but in some states, a health care organization is also subject
to state civil penalties and damages in any action brought by an individual whose
privacy was compromised as the result of a violation of state privacy law. In
addition to any potential liability for their own actions, health care organizations
may also bear liability for the Affordable Care Actions of their subcontractors for
violations of state privacy laws.

Given the increasing liability associated with compliance with health privacy laws,

the due diligence process should include a review of the following:
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Organizational privacy policies.

Does the entity have a written HIPAA privacy plan?

Would it satisfy the audit protocol established by the Secretary? (A written
privacy plan is a requirement of HIPAA. If an organization does not have such
a plan or the plan is inadequate, it is in violation of HIPAA and could be

subject to civil monetary penalties.)

Organizational security procedures.

Does the entity have a written HIPAA security plan?

Would the plan satisfy the audit protocol established by the Secretary? (A
written security plan is a requirement of HIPAA. If an organization does not
have such a plan or the plan is inadequate, it is in violation of HIPAA and

could be subject to civil monetary penalties.)

Insurance covera ge.

What types of coverage, if any, does the entity have for privacy violations or
security breaches?
What are the coverage limits and other terms? Is the coverage claims made or
occurrence based?

What claims have been made in the recent past on the policy?

Corporate responsibility.

Are there any other instances in which the health care organization or any of
its business associates has had a substantial compromise of security, such as a
breach of PHI or medical information, or been investigated for privacy
violations?

Is it the subject of any recent material litigation related to privacy or security
violations? (In some states, such as California, health care organizations have
been subject to class actions brought against them for violation of the
Confidentiality of Medical Information Act, which tend to have significant

damages associated with them.)
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Subcontracting relationships.

* Will the health care organization use any subcontractors or affiliates in the
performance of its services?

* Do its contracts with these entities impose appropriate security obligations and
liability on them?

* Do the subcontractors have adequate contractual protections on the downstream
entities with which they contract?

* Does the health care organization use subcontractors or affiliates outside the
U.S.?

* Where are the subcontractors and affiliates located?

* What types of services will they provide?

* What information, if any, of the health care organization will be sent to these
entities? (Transmission of PHI to contractors or subcontractors located outside
the U.S. has been identified as creating unique risk. Such entities will not be
subject to U.S. court jurisdiction. There have been highly publicized reports of
situations where PHI was potentially subject to unauthorized disclosure,
including an instance in which a non-U.S. based contractor threatened to publish

such PHI if it did not receive payments.)

(15) Protecting PHI during the Due Diligence Process

An ancillary issue involving patient privacy is how to ensure that PHI is protected
during the transmission of information between the seller and the buyer during the
due diligence process. HIPAA permits a covered entity to use or disclose PHI in
connection with a sale or transfer of assets to, or a consolidation or merger with, an
entity that is or will be a covered entity on completion of the transaction, and to
conduct due diligence in connection with such transaction. These uses and
disclosures, which are defined as “health care operations,” may be made without
patient authorization.

It is also considered a permissible health care operation to transfer records
containing PHI as part of a qualified transaction. For example, if a hospital which is

a covered entity buys another hospital which is also a covered entity, PHI can be
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exchanged between the two entities for purposes of conducting due diligence and the
selling entity may transfer any records containing PHI to the new owner upon
completion of the transaction.

Notwithstanding the foregoing, the HIPAA Privacy Rule does not interfere with
other legal or ethical obligations of an entity, such as a physician practice, that may
arise out of state law, or its business relationship with its patients, to provide such
persons with notice of the transaction or an opportunity to agree to the transfer of

medical records to the new owner.

(16) Contract Consents/Assignments

Depending on the proposed structure of the transaction, it will be important to
scrutinize the target entity’s contracts during the due diligence review to determine
whether they require advance assignment by the contracting party. Many contracts
contain prohibitions on the assignment of the contracts to another party without the
other party’s prior consent. Some contracts will define a stock sale or merger as a
transaction requiring the consent of the contracting party. The failure to either assign
key contracts such as payor contracts (which almost always contain anti-assignment
provisions), or obtain consent to such assignment, can have a significant financial
impact in the post-closing period if the other contracting party does not agree to
perform. Although payors will likely eventually allow post-closing claims to be
billed, without securing assignment in advance of closing, there may be payment

delays as assignments or new payor agreements are obtained.

(17) Structure of the Transaction

The form of the health care transaction will impact the due diligence process and
should be taken into account when structuring the due diligence review. For
example, if the buyer is acquiring the stock of the seller, then the corporate entity of
the seller will remain intact and it is less likely that the transaction will require
extensive assignments of the seller’s contracts and notifications to licensing agencies
(although this will need to be evaluated and confirmed). A stock transaction,

however, results in the buyer ordinarily acquiring all of the seller’s existing
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liabilities, which necessitates a very thorough due diligence review on other fronts.
On the other hand, if the transaction is the purchase of the assets of the seller, then
the liabilities (with the important exception of Medicare and Medicaid liability if the
provider agreements are assumed) are generally excluded from the transaction,
particularly if the diligence reveals particular liabilities in excess of what was
contemplated at the term sheet stage. Buyers should also be prepared to structure
transactions to protect against risks and/or know liabilities that are discovered during
the due diligence review. Including broad or specific indemnities in the operative
transaction documents is an effective way of allocating risk among the parties.

A typical hospital or other health care provider has vast numbers of contracts that
could be reviewed during the due diligence process. A due diligence request for all
contracts might lead to contracts ranging from a large payor agreement representing
a significant amount of the hospital’s revenues to a contract for bottled water worth
only a few thousand dollars a year. The need for a thorough review must obviously
be balanced against the practical realities of limited resources of the buyer (e.g.,
attorneys, consultants and other individuals to review and analyze the due diligence
documents, and the cost of a due diligence analysis) and constraints on the period
that is available for due diligence review. If a potential buyer is resource constrained
in its review, or if the due diligence time period is limited, the buyer will need to
consider tailoring the due diligence process to more realistically address its
immediate business needs. Techniques for doing so include (1) use of a materiality
threshold for contracts (i.e., request contracts whose annual payments exceed a
certain threshold, e.g., $25,000, or which cannot be terminated without penalty
within a certain time period), (2) review of contract templates (i.e., review the
template agreements for certain categories of arrangements and any significant
deviations from those templates), and (3) use of stringent representations and
warranties and indemnifications for certain types of issues and reliance on those

contractual protections.

(18) The Foreign Corrupt Practices Act
The Foreign Corrupt Practices Act (“FCPA”) prohibits payments to “foreign
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officials” to secure business. The Department of Justice and Securities Exchange
Commission have interpreted this prohibition to include what many perceive as
common marketing incentives, such as travel, lodging, entertainment and small gifts
which are not directly related to the recipient’s business. The statute is broadly
construed as including payments to physicians and employees of state-owned or
controlled health care organizations, even when their role in managing the facility is
relatively small by U.S. standards.

The FCPA prohibits offering or giving “anything of value,” to any “foreign
official,” political party, party official, or candidate, for purposes of obtaining or
retaining business for or with any person. “Person” is defined as any national of a
U.S., corporation, partnership, association, etc. Global expansion in the health care
industry has increased exposure to the FCPA. In the last 15 years, U.S. hospitals
and academic medical centers have expanded internationally, opening branches
overseas and creating relationships with universities and other hospitals around the
world. Criminal prosecution and monetary penalties for violation of the FCPA can
be severe, and due diligence on possible FCPA violations can be costly. This is an
area of law that merits significant attention during due diligence.

See Appendix B for a sample Hospital Due Diligence Checklist.
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CHAPTER 12. “ONE-STOP FULL CHECK UP CENTERS”

Korean service providers are no doubt interested in advice regarding how to
establish what they refer to as “One-Stop Full Check Up Centers” in the U.S. Such
programs could be spearheaded by Korean-owned hospitals or clinics in collaboration
with medical groups or other entities. Although the specific legal issues raised by
such arrangements will vary based on state laws to some extent, many of the issues
will be common throughout the various jurisdictions.

Similar programs currently exist in the U.S. under the general description of
Executive Health Programs.!?) They are offered by a number of U.S. health care
organizations and are generally targeted at corporations and other business
organizations that wish to offer such programs to their executive force as a means
of promoting their health and wellness. Many such programs also offer their services
to individuals. We will refer to the Korean version of such programs to be

established in the U.S. as “comprehensive exam programs” or “CEPs.”

1. Corporate Practice of Medicine

As discussed in Section XI.D.1.h., one of the primary legal issues that must be
addressed by lay entities such as hospitals in establishing businesses or arrangements
which will include the practice medicine is the Corporate Practice of Medicine
Doctrine (“CPOM?”), in states where the doctrine exists. The CPOM provides that
corporations and other legal non-professional entities may not directly provide, or
profit from, the delivery of professional medical services. The doctrine exists in
many, but not all, states. Thus, the establishment of a CEP in a corporate practice
state requires the use of what we frequently call the “friendly physician /MSO

model.” Pursuant to that model, a medical group (the “Physician Organization™) is

17) Some links to some of the most prominent Executive Health Programs are:
http://hopkinsmedicine.org/executive health/;
http://www.mayoclinic.org/executive-health/; and
http://my.clevelandclinic.org/wellness/executive-health/executive-healt-exam.aspx.
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formed that provides the professional services required for the CEP, such as
performing the exams, ordering and interpreting any tasks and prescribing any drugs
or other treatments required by the patient. The Physician Organization is typically
owned by one or more physicians who are also investors or principals (e.g., the
Chief Medical Officer of Medical Director) in the hospital or other lay entity that
sponsors the arrangement. That entity provides administrative and management
services to the Physician Organization and is called a “Management Services
Organization” or “MSO.” The MSO typically provides the office space, equipment,
billing and other administrative services, and non-physician personnel required to
operate the CEP. The Physician Organization also enters into an agreement with the
MSO (the “MSO Agreement”) pursuant to which the MSO provides all the
foregoing non-professional services and infrastructure required for the operation of
the CEP. The MSO may also provide the technical component of any lab, imaging
or other diagnostic tests required to perform the CEP’s functions.

In this model, the Physician Organization usually enters into an agreement with
employer organizations and/or individuals wishing to procure the comprehensive
exam and related services offered by the CEP. The Physician Organization pays the
MSO for the foregoing services typically based on either a percentage of the
Physician Organization’s collections, a “cost plus” amount or some other negotiated

formula that meets the applicable state’s legal requirements.

2. Clinic Licensure Statutes

Another related issue in some states is the requirement for clinic licensure for
outpatient facilities. In California, for example, any outpatient facility that provides
medical services must either be licensed or fall within an exception to the licensure
requirement. The exemption which is most commonly relied on permits the delivery
of health care services in a facility which is owned or leased to a physician or other
health care professional for the performance of their profession. In the Friendly
Physician/MSO model, the MSO typically leases space to the Physician Organization

as one of the MSO’s functions. As a result, the space used for the performance of
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the CEP’s services falls within this exemption.

3. Anti-Kickback and Fee—Splitting Statutes

If some of the services provided by the CEP are covered by Medicare, the federal
Anti-Kickback Statute may be implicated. In addition, if the CEP has an “all payor”
anti-kickback statute, it may be implicated. In some states, an additional issue is
raised by state fee splitting or anti-kickback provisions. As discussed in Section
XI.D.1.a, these provisions make it illegal for a Physician Organization or other
health care entities to pay or receive remuneration for referrals. Because the MSO
typically performs marketing and related services designed to generate business for
the CEP, and because the MSO often receives referrals from the Physician
Organization for the performance of the technical component of lab, radiology or
other ancillary services, the federal Anti-Kickback Statute and “all payor”
anti-kickback statutes (in the applicable states) are implicated. Therefore, it is
necessary for the MSO to be paid fair market value for the services it renders to the
Physician Organization. If the MSO is paid less than fair market value, it could be
alleged that the discount is a kickback to the Physician Organization for the referral
of patients to receive ancillary services by the MSO. Conversely, if the MSO is paid
more than fair market value for its services, it could be alleged that the MSO is
being paid by the Physician Organization for referrals of patients to it. As noted
above, the MSO typically provides marketing services which lead to the generation of
patients for the Physician Organization. Such services have been deemed, in some

states, to constitute “referrals” for purposes of the anti-kickback or fee splitting statutes.

4. Reimbursement for Comprehensive Exam Services

1) Overview of Medicare and Affordable Care Act Preventative Benefit
Coverage Rules

Reimbursement for the CEP services raises some additional issues. Medicare

currently covers a “Welcome to Medicare” initial examination during the first 12
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months of enrollment, and an “Annual Wellness Visit” (“AWV”) annually thereafter.
As of January 1, 2014, private insurance companies are similarly required to cover
annual wellness preventative exams as part of their mandated covered services. But
the preventative services offered by Medicare and the Affordable Care Act plans are
somewhat limited in scope compared to what CEPs will be able to provide. Notably,
it is permissible for both Medicare patients and private patients insured under a new
Affordable Care Act-compliant health plan to permit its providers to perform
services above and beyond those that are covered by Medicare or the plan.
Therefore, it will be permissible for Medicare or the plan’s network providers to
offer additional preventative benefits beyond the required offerings under the
applicable Medicare or Affordable Care Act coverage rules.

With respect to payment for such services, the general rule is that a provider may
not charge or collect in excess of the contracted compensation amount for covered
services. However, most plans (as well as Medicare) permit the performance of
additional services by a provider if the patient requested those services and agrees to
pay for them privately. Therefore, it will be necessary to structure relationships
between providers and the payors that cover their services in a manner that
recognizes some of the CEP services as an additional service which is not covered
by the plan. Provided it provides appropriate notice and obtains the requisite
agreement from the beneficiary, this would permit the provider to charge for such
non-covered services without running afoul of its network provider agreement or
applicable law.

An ACO could also be the vehicle for the establishment of a CEP. As described
in Section.C.1, an ACO is an organization characterized by the collaboration of
multiple health care providers who coordinate their care and establish reimbursement
mechanisms designed to promote efficiency and quality. An ACO could certainly

offer, as one of its service lines, a CEP.

2) Medicare Preventative Exam Coverage Rules

In forecasting the revenues of a CEP, it is necessary to remember that Medicare
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currently provides a wellness visit, including certain specified tests, within one year
of a patient’s eligibility for Medicare Part B. There is no cost-sharing payment due
from the patient for services that are included within this visit. In addition, Medicare
provides annual wellness visits (“AWVs”) thereafter. There is no cost-sharing
payment due from the patient for either the initial examination or the AWYV.

The “Welcome to Medicare” preventative visit includes a review of the patient’s
medical and social history related to the patient’s health and education, and
counseling about preventative services, including certain screenings, shots and
referrals for other care, if needed.1®

In addition, Medicare patients are entitled to AWVs after their first twelve months
of Medicare Part B coverage. That visit includes a discussion of the patient’s “health
risk assessment,” which is a questionnaire completed by the patient. It also includes
a review of the patient’s medical and family history; developing or updating a list of
current providers and prescriptions; height, weight, blood pressure and other routine
measurements; and detection of any cognitive impairment.

A Medicare patient pays nothing for either the Welcome Visit or the AWV, if the
patient’s provider accepts assignment. However, if the patient requests or agrees to
receive other Medicare-covered services, the patient may be required to pay a
deductible and co-payment. Further, if the patient requests and agrees to pay for any
services that are not covered by Medicare, and the practitioner has provided an
advance beneficiary notice, the patient may be required to pay for the provider’s full
charges.

Medicare emphasizes in its literature that “the AWV is a preventive wellness visit
and is not a ‘routine physical checkup’ that some seniors may get every year or two
from their physician or other qualified non-physician practitioner. Medicare does not

provide coverage for routine physician examinations.”

18) Details regarding the specific screenings, shots and other preventative services that are included in
the Welcome Visit and the AWV are at
http://www.medicare.gov/coverage/preventive-visit-and-yearly-wellness-exams.html and
http://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/Downlo
ads/AnnualWellnessVisit-ICN907786.pdf.
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3) Affordable Care Act Preventive Exam Coverage Rules

In addition to Medicare coverage, there is mandated coverage for preventive
services under commercial/private plans which are subject to the Affordable Care
Act. Specifically, the Affordable Care Act requires most health plans to cover
recommended preventive services without cost-sharing. Preventive health services
coverage has been in place without cost-sharing since August 2011. Like Medicare,
the Affordable Care Act benefit is tied to preventive services recommended by the
U.S. Preventive Services Task Force. It also follows recommendations from the
Advisory Committee on Immunization Practices, and the Bright Futures Guidelines
recognized by American Academy of Pediatrics. The Affordable Care Act also
enhances preventive care for women, and includes coverage of well-woman visits;
gestational diabetes screening; HPV DNA testing, STI counseling, contraception
methods and contraceptive counseling; breastfeeding support; and interpersonal and
domestic violence screening.

For all beneficiaries covered by the Affordable Care Act mandated policy, as of
January 1, 2014, beneficiaries will have access to a broad range of preventive

screening and other measures, including:

* Testing for blood pressure;

* Diabetes and cholesterol;

* Cancer screenings, including mammograms and colonoscopies;

* Counseling on such topics such as quitting smoking, losing weight, eating
healthfully, treating depression and reducing alcohol use;

* Well-baby and well-child visits;

* Vaccinations against diseases such as measles; polio or meningitis;

* Pregnancy counseling; and

* Flu and pneumonia shots.

Notably, if an individual is enrolled in a managed care health plan (i.e., a plan

that uses a network of providers), health plans are only required to provide these
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preventive services through an in-network provider. Although the health plan may
allow beneficiaries to procure these services from an out-of-network provider, the
plan may charge a fee or co-payment for that. Practitioners may provide preventive
services as part of an office visit. If so, however, the plan can require the
beneficiary to pay some cost of the office visit, if the preventive service is not the
primary purpose of the visit, or if the practitioner bills for the preventive service
separately from the office visit.

Like Medicare beneficiaries, patients covered by an Affordable Care Act policy
can request additional services that are covered by the plan but are not part of the
AWYV. Patients may be required to pay a co-payment or deductible for such
services. In addition, patients can request services that are not covered at all by the
plan. If the patient agrees to pay for such services, the provider may bill and collect
its full charges for them.

Thus, a CEP could provide a package of services that include the Medicare
Wellness Visit and the AWV as well as other services that the patient must pay for
out-of-pocket. Similarly, it could provide a package that includes the Affordable
Care Act AWV for patients covered by private plans, and would charge the patient

separately for non-covered services.
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CHAPTER 13. LIAISON OFFICES

Korean service providers may also be interested in the legal and business issues
raised by the operation of Liaison Offices in the U.S. A Liaison Office is a site
used to perform outreach within the U.S. for the purpose of marketing or promoting
health care services to individuals in the U.S., from Korean health care providers
either in the U.S. or in Korea. A Liaison Office could limit its services to providing
information about Korean health care services. It may also perform limited
diagnostic services or triaging to determine whether the patient requires care (e.g.,
hospitalization) and then refer the patient to an appropriate Korean provider. This
latter function may constitute the practice of medicine and must be undertaken

carefully.

1. General Business/Corporate Law Issues

If the Liaison Office simply provides generalized health care information but does
not provide any actual health care services, including diagnosis or treatment of a
specific physical or mental health condition, the issues which will arise in
establishing such a site are fairly simple. They include, but are not limited to: (1)
establishing an appropriate legal entity, such as a corporation or limited liability
company (“LLC”); (2) unless the entity is formed in the only state where it does
business, qualifying as a foreign corporation or LLC to do business in other states;
(3) obtaining any visas or other authorizations required for any Korean personnel
who will work in the office; (4) compliance with U.S. wage and hour laws, as well
as other workplace legal requirements; and (5) compliance with applicable state and
federal laws pertaining to advertising and promotion of health care services.

If the Liaison Office wishes to perform screening and evaluation services, such as
diagnostic testing to identify patients who require further services from a Korean
provider, the laws discussed above in connection with a lay entity providing medical

services (e.g., corporate practice, anti-kickback provisions and clinic licensure) may
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be implicated. Those issues can be solved by employing the Physician Organization/
MSO model described above in connection with comprehensive exam services. A
related issue may arise, however, as to whether these services constitute the unlawful
practice of medicine if performed by personnel other than a physician, nurse

practitioner or physician assistant. These issues are discussed below.

2. Professional Staffing and Scope of Practice Issues

In the event the Liaison Office provides diagnostic testing, screening and medical
evaluation services, the question arises as to which level of personnel can lawfully
perform the services. As a general rule, the use of physicians in such sites will be
expensive and unnecessary, depending on the type and complexity of the screening
and evaluation procedures performed, and whether they are used to make a diagnosis
by the practitioner. Formulation of a diagnosis is generally a medical task that
should be performed by a physician or, as discussed below, a properly trained and
supervised nurse practitioner (“NP”) or physician assistant (“PA”). These so-called
“mid-level practitioners” or “non-physician practitioners” (“NPPs”) usually function
under protocols and/or physician supervision. They may perform diagnoses if (in the
case of PAs) authorized to do so by their supervising physicians and trained in
doing so for the condition at hand. Nurses may also be able to perform “nursing
diagnoses.”

In most states, NPs and PAs are widely used to perform basic medical services
under the supervision of, or in collaboration with, a physician. PAs perform services
that are typically delegated to them by a “supervising physician” (“SP”), while NPs
typically work with what is called a “collaborating physician.” The supervising or
collaborating physician need not be on-site but may supervise remotely, depending
on the specific services being performed by the NPP. NPs are permitted to practice
more independently than PAs and can also bill for their own services.

Although the law is not crystal clear, the scope of practice of nurses in some
jurisdictions will be broad enough to encompass making a “nursing diagnosis,” as

defined in some of the jurisdictions discussed in Appendix C. It also includes
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educating patients and making a referral. These tasks may encompass the core
functions of the Liaison Office. However, if the Liaison Offices are staffed by
personnel who are not licensed or certified in one of the foregoing categories, such
personnel may not diagnose nor can they make a referral based on a diagnosis.
Sometimes these individuals are called “medical assistants,” but in most cases they
have no licensure category. They could perform an educational function for the
patient by asking the patient about his or her symptoms and then providing a list of
providers who render care in the general area identified by the patient as requiring
care (e.g., if the patient complains of a chronic sore or upset stomach,
non-professional staff could give the patient information about gastrointestinal
providers.) However, unlicensed Liaison Office staff personnel would not be able to
suggest any particular diagnosis or treatment. Some individuals have training as a
“health educator.” These credentials are generally distinct from those of the health

care professionals referred to herein such as physicians or NPPs.

3. Anti—Kickback Statutes

Another set of legal constraints on the operation of a Liaison Office is found in
federal and state anti-kickback statutes. As discussed in Section XI.D.4.1.a above,
these laws prohibit paying anything of value, in cash or in kind, as an inducement
for the referral of business. It would be potentially illegal under these statutes for a
Korean health care provider to compensate a Liaison Office, or personnel in the
Liaison Office, for referrals to the provider for the performance of services covered
by Medicare, Medicaid or other federally funded reimbursement programs. If none
of the services for which referrals will be made are covered by these programs, then
compensation for such referrals will only be illegal if the state in which the liaison
office is located has an “all payor” anti-kickback statute, i.e., an anti-kickback
statute that applies to services which are paid for by private/commercial payors in
addition to government payors. California is an example of such a state. See the
discussion below of whether the other jurisdictions addressed in this White Paper

have such laws.
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Notably, neither the state nor the federal anti-kickback statutes would apply if the
health care provider and the referring personnel in the Liaison Office are employed
by the same organization. For example, a hospital entity may compensate its
employed personnel for services performed that may involve patients accessing the
hospital’s ancillary services or other physicians employed by the same hospital
without violating these statutes. Therefore, a Liaison Office owned and operated by
a provider, and whose personnel are also employed by that provider, can probably
make referrals to the provider. However, if two different organizations are involved
- one the provider and the other a separate entity which operates the Liaison Office
- then the anti-kickback and fee splitting statutes would be implicated by payments
from the provider to the liaison office if they are intended to reward or generate
referrals.

However, since these statutes prohibit compensation for referrals, the statutes
would not be violated if the Liaison Office personnel are paid a commercially
reasonable (fair market value) amount solely for performing other bona fide services
that are legitimately needed by the provider. For example, if the Liaison Office
performs some preliminary “point of service” lab tests (e.g., a pregnancy test) or
gathers information about the patient which the provider requires for treatment, it
may be permissible for the provider to compensate the liaison office for those
services. This is a complicated area of law and there is a highly fact-specific
analysis as to whether the transaction (1) implicates the statute, (2) meets a statutory
exception or regulatory “safe harbor” or (3) exhibits the indicia of a problematic
relationship without countervailing safeguards. A detailed discussion of the
anti-kickback laws is beyond the scope of this White Paper, and providers are

cautioned to seek advice of competent legal counsel on any given arrangement.
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CHAPTER 14. IMPACTS OF THE
AFFORDABLE CARE ACT

As a result of the Affordable Care Act, the economic landscape for health care in
the U.S. will change significantly in 2014 in a way that will likely affect the ability
of Korean and other overseas providers to render service in the U.S. Although the
Affordable Care Act is expected to dramatically increase the number and percentage
of patients who have insurance in the U.S., there will remain a substantial number
of uninsured patients. Currently, 50 million U.S. residents have no insurance,
comprising almost on fifth of the non-elderly population. In 2014, the number of
uninsured is estimated to drop from 50 million to 31 million. It is further estimated
to drop to 26-27 million in 2016, and to drop to 23 million by 2019.19)

Segments of the U.S. population that will remain uninsured after January 2014,
include patients who will be eligible for Medicaid or the state health exchanges but
have not enrolled for one reason or another (e.g., young singles without dependents
and undocumented immigrants.) These patients, when they get unexpectedly ill and
find themselves uncovered, may seek care overseas if they can afford it and they
trust the providers. Korean entities are doing much to distinguish themselves on both
these points: their pricing is very competitive, not only with U.S. providers, but also
overseas competitors. On the quality front, Korean they have positioned themselves
as high-quality providers with cutting-edge technology and highly-trained personnel.

Of course, the increase in insured patients may result in the loss of some
individuals who, due to their uninsured status, would have otherwise sought less
expensive care overseas. However, many of these newly insured patients may likely
have “consumer driven health plans.” As discussed above, these include high

deductible plans coupled with health savings accounts and other plans which saddle

19) Congressional Budget Office blog post (March 13, 2012) http://www.cbo.gov/publication/43080;
letter from Douglas W. Elmendorf, Director, Congressional Budget Office (CBO), to Rep. Nancy
Pelosi (Mar. 20, 2010), page 9 http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/113xx/doc11379/
amendreconprop.pdf.
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the covered members with significant responsibility for the first several thousand
dollars of their care. These individuals could continue to have financial incentives to
seek less costly care overseas if the out-of-pocket expense overseas plus travel costs
is lower than the negotiated discount from domestic providers under the
high-deductible plans.20) In most cases, it is likely that the deductibles will not be
high enough to shift a patient’s care overseas on an individual patient basis.
However, certain employer-sponsored plans may contain additional incentives to
utilize in-network Korean providers that these contractual arrangements may steer

respectable volumes overseas.

20) The Globalization of Health Care; Legal and Ethical Issues. Glen Cohen, Oxford Press (2013).
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CHAPTER 15. U.S. PROFESSIONAL LIABILITY ISSUES

One characteristic of the U.S. health care system that is viewed by many as
contributing to its exorbitant cost is professional liability (“medical malpractice”).
Under the U.S. professional liability system, any patient who believes he or she has
been damaged by the professional negligence or willful misconduct of a health care
provider is entitled to damages if he/she demonstrates that it is more likely that the
negligence or willful misconduct caused the patient’s damages.

It is believed by many providers and politicians on the right that fear of liability
drives up the cost of U.S. medicine because physicians order tests that are not
medically necessary out of fear that the theory or failure to order the test will be
second-guessed if the patient has a bad outcome. This is sometimes referred to as
practicing “defensive medicine.”

In addition, professional liability can arise from failure to obtain appropriate
informed consent. If a practitioner fails to do so, the patient may argue that he or
she would not have undertaken the procedure and its inherent risks had he or she
been notified of those risks.

There are some basic steps providers can take to help reduce their risk of liability.
These include careful documentation; obtaining consent from patients; using
validated protocols, when available; and following up with patients after they receive
their treatment. Some states, including California, have enacted caps on non-economic
damages in professional liability cases. This reduces the exposure that practitioners
face when performing medical services. Fortunately, most states in the U.S. also
have so-called “good Samaritan” laws that permit physicians and other health care
practitioners to render aid at the scene of an emergency, or to assist in the rescue of
an individual, without incurring liability.

Medical devices and pharmaceuticals experience liability for patient injuries on

9

some different theories, including “products liability.” A detailed discussion of

liability is beyond the scope of this White Paper.
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CHAPTER 16. U.S. EXPORT CONTROL LAWS

The U.S. Export Administration Regulations and International Traffic in Arms
Regulations are another source of legal issues that may need to be addressed,
depending on the context of the relationship between the U.S. and Korean providers.
In particular, these rules come into play in the event Korean scientists, physicians or
other practitioners have access to sensitive information in the course of providing
services in, or as part of, U.S. facilities.

The U.S. Export Administration Regulations and International Traffic in Arms
Regulations are a comprehensive system of controls of the unlicensed export of
physical things, and also the unlicensed export of information. The regulations make
these things and information unavailable to certain listed countries and individuals
from those countries. The export controls prohibit, without a U.S. government
granted license, the export to certain countries or the disclosure to citizens of those
countries export-controlled articles, technological data or technologies, even if the
provider never ships any products or technologies overseas. The latter is generally
referred to as the “deemed export” of the export-controlled article, technological data
or technologies. The deemed export control law treats unlicensed disclosures to
foreign persons as if they were unauthorized exports of things to the controlled
foreign countries. There does not have to be actual disclosure so long as the foreign
person could have obtained unrestricted access to the items or information in
question. For example, disclosing controlled information to a Chinese graduate
student working in a laboratory in the U.S. would be viewed and punished the same
way as shipping the same information to China itself. Investors in and operators of
health care facilities in the U.S. should have some level of awareness whether any
of these controls apply to them, and if so whether individuals at or visiting their
U.S. facilities are from the restricted group.

The export controls apply not only to articles or information that have only
military application, but also to other articles or information used both in the

military and civilian context. These are the so-called “dual use” categories. These
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dual use categories may include articles or information in use at a health care
facility. If the facility will have export controlled articles, technological data or
technologies, and the facility employs or has visitors who are not U.S. citizens or
permanent residents, the facility owner and operator should determine whether those
persons may not have access to such articles, technological data and technologies,
and if so either deny them access or apply prior to granting such access to the U.S.
Government for a license to authorize the facility to share the information with their
foreign national guests or employees.

Thus, although these are rules that impose obligations on U.S. personnel and
organizations, persons who are neither U.S. citizens nor permanent residents should

be aware of these restrictions so as to avoid unwanted scrutiny.
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CHAPTER 17. RELEVANT STATE LAWS

We have summarized the relevant laws in eight jurisdictions with relatively high
numbers of Korean residents: California, Illinois, New Jersey, New York, Maryland,
Texas, Virginia and Washington, DC. For each of these states, we will summarize
the laws pertaining to hospital licensure; clinic licensure; the corporate practice of
medicine, doctrine; kickbacks and Attorney General oversight of mergers and similar

transactions involving nonprofit hospitals; attached as Appendix C.
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APPENDIX A

LARGEST HOSPITAL MANAGEMENT CORPORATIONS

Rank Corporation Headquarters City, State| Hospitals | Nursing Homes
1 HCA Inc. Nashville TN 177 1
) Community Health System Franklin TN 129 14

Inc.
3 Universal Health Services Inc. King of Prussia PA 106 0
4 Kindred Healthcare Louisville KY 88 202
5 Ascension Health Saint Louis MO 83 14
6 HealthSouth Corporation Birmingham AL 77 17
7 Health Management Associates Naples FL 67 4
8 Tenet Healthcare Corporation Dallas TX 52 3
9 Lifepoint Hospitals Brentwood TN 49 8
10 | Select Medical Corporation Mechanicsburg PA 47 1
11 | Catholic Health Initiatives Englewood CO 46 4
12 | Indian Health Services Rockville MD 41 2
13 | Trinity Health Novi MI 38 12
14 | Universal Health Services Franklin TN 37 0
15 | CHRISTUS Health Irving TX 34 2
16 | Kaiser Permanente Oakland CA 33 0
17 | Sutter Health Sacramento CA 32 1
18 | Dignity Health San Francisco CA 30 1
19 | Mercy Health System Chesterfield MO 27 8
20 | Quorum Health Resources Brentwood TN 26 3
21 | Providence Health & Services Renton WA 25 5
22 | Avera Health Sioux Falls SD 25 11
23 | Sanford Health Sioux Falls SD 25 14
24 | Catholic Healthcare Partners Cincinnati OH 247 0
25 | Mayo Clinic Rochester MN 23 0
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Rank

Corporation

Headquarters City, State

Hospitals

Nursing Homes

Intermountain Health Care

26 Management Salt Lake City UT 22 3
27 | IASIS Healthcare Corporation Franklin TN 21 4
28 | Carolinas Healthcare System Charlotte NC 21 7
29 | SSM Health Care System Saint Louis MO 21 2
30 | Catholic Health East Newtown Square PA 20 5
31 | Texas Health Resources Arlington TX 19 0
32 Is{ngliézzmaﬁonal Tampa FL 19 0
33 | Adventist Health Roseville CA 18 0
34 | Baylor Health Care System Dallas TX 17 0
35 | UPMC Pittsburgh PA 17 8
36 | Prime Healthcare Services Ontario CA 16 1
37 | Aurora Health Care Milwaukee WI 5 6
38 | Capella Healthcare Franklin TN 15 2
39 | BJC Healthcare Saint Louis MO 15 2
40 | Partners Healthcare System Boston MA 15 1
41 | Indiana University Health Indianapolis, IN 15 0
s | o oo e w |
43 Memorial Hermann Healthcare Houston TX 14 0
System
44 | Baptist Memorial Health Care Memphis TN 14 0
45 | Integris Health Oklahoma City OK 14 1
46 | Hospital Sisters Health System Springfield IL 14 0
47 | lIowa Health System Des Moines 1A 14 0
48 New .York City Health & New York NY 13 0
Hospital Corp
49 New York-Presbyterian New York NY 13 0
Healthcare
50 | Lifecare Management Services Plano TX 12 0
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APPENDIX B

HOSPITAL SAMPLE HOSPITAL DUE DILIGENCE

CHECKLIST
SUBMITTED TO (COMPANY)
BY
For purposes of this Due Diligence Request List, Hospital

(“Hospital”) includes all subsidiaries and joint ventures (both consolidated and
non-controlled), if any. Accordingly, documents requested should be made available
with respect to Hospital and any of its affiliates (including subsidiaries, joint

ventures, and other affiliates). Similarly, for purposes hereof,

(the “Institute”) includes all subsidiaries and joint ventures.

To the extent any of the information or documents are not applicable or available,
please so state. Please provide copies of responsive documents as they become
available and mark documents delivered to correspond to the following list. If any
particular documents are too voluminous to copy or are of a type that otherwise
cannot be copied, these particular documents will be reviewed on site.

I. CORPORATE MATTERS - AND THE INSTITUTE

A. Organization and Good Standing

1. Articles of incorporation, as amended.

2. Bylaws, as amended.

3. Minutes of all meetings of the Board of Directors during the past five
years.

4. Minutes of all meetings of all committees appointed by the Board of
Directors during the past five years.

5. All other filings made with the Secretary of State.

6. List of corporations or other entities controlled by Hospital or the

Institute; copies of Articles of Incorporation, Bylaws, Organizational
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Chart and List of Directors/Trustees and officers of each such entity.
B. Ownership and Control of Hospital and the Institute

1. Describe the capitalization of Hospital and the Institute, including all
outstanding equity interests including capital stock and any convertible
securities, options, warrants and similar instruments.

2. List the shareholders, partners, members and other equity holders of
Hospital and the Institute and provide copies of any agreements
regarding the ownership or control of Hospital and the Institute (i.e.,
proxies, voting or stockholder agreements).

3. List the subsidiaries of Hospital and the Institute (if any), indicating
what percent of stock is owned by Hospital or the Institute. If the
Hospital or the Institute does not own 100% of a subsidiary, describe
the persons (in addition to Hospital or the Institute) that own stock in
such subsidiary and the percent of the stock so owned.

4. Please provide copies of all filings, if any, with the Securities and
Exchange Commission, state blue sky authorities or foreign security
regulators or exchanges.

C. Board/Officers

1. Schedule of current Board of Director names, occupations, when their terms
expire, total consecutive years served, and, if applicable, what offices
they hold, and if any are employees or members of the Medical Staff.

2. List of officer names and the offices they hold.

D. Authorizations

1. All material federal, state and local governmental permits and licenses
not related to the provision of health care (e.g., business licenses,
occupancy permits) currently in effect.

II. FINANCES
A. Financial Statements

1. Financial statements (audited, if available) of Hospital and the Institute

for the last three fiscal years and the most recent interim financial

statements.
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10.

11.
12.

13.

14.

15.

16.

Reports of any independent auditors employed by Hospital and the
Institute relating to management and accounting procedures at Hospital
and the Institute for the past three complete fiscal years and the current

fiscal year.

. Letters from lawyers to any independent auditors employed by Hospital

and the Institute for the past three complete fiscal years and the current
fiscal year relating to the operation of Hospital and the Institute.
Reasons for any change in auditors in last three years.

Budgets and financial projections made on a quarterly, annual or other
basis during the past three years and for the next five years (to the
extent available).

Current business plans, including all proposed construction projects and
significant changes in health care services offered.

Medicare and Medicaid cost reports for the past three years.

Notices of Program Reimbursement and any revised or corrected
Notices of Program Reimbursement for the past three years.

Medicare and Medicaid open appeals, including status, issues and
amounts in dispute.

Accounts receivable aging schedule by amount, date and source as of
recent date.

Budget performance analyses for last the three years.

Requirements for distributions from all development foundations or
affiliated trusts or organizations, if any.

List of accounts and/or notes receivable owed by any director, officer,
employee or their relatives or by any related entity.

Copies of all valuations and appraisal reports on Hospital and the
Institute done in the past three years.

List of accounts and/or notes payable owed to any director, officer,
employee or their relatives or to any related entity.

Copies of any feasibility studies and long-range strategic plans performed

in the past three years and related correspondence with consultants.
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17. Conflict of interest policies and statements submitted in connection

therewith.

18. Description of any intercompany transfers or charges and documentation

of such transfers or charges.

B. Inventory

1.

A schedule of inventory of medical supplies, durable medical equipment,
drugs and pharmaceuticals, and other items of personal property used in
the operation of Hospital and the Institute; report on value, turnover and

obsolescence.

C. Financings

III.

1.

A schedule of outstanding debt owed and the lender to which the debt
is owed.

Copies of all documents and agreements evidencing borrowings or
available borrowings, secured or unsecured, including loan and credit

agreements, promissory notes and any other evidence of indebtedness.

3. All documents and agreements evidencing guarantees of indebtedness.

All documents relating to tax-exempt bond financing.
A schedule of material covenants relating to borrowings which restrict

future actions (e.g., covenants not to incur a certain amount of debt).

TAX MATTERS

1.

Copies of all federal, state, and local tax returns (on a consolidated
basis, if applicable), together with any informational returns, for
Hospital’s and the Institute’s three prior closed tax years and all open
tax years.

Copies of all elections (including, without limitation, any elections for
Subchapter S treatment) made pursuant to the Internal Revenue Code

and any state, and any notices of acceptance related thereto.

. Description of annual tax levies and tax revenues for the current and

last three fiscal years and any current estimates of tax revenues to be
received in the following fiscal year.

Copies of audit and revenue agent assessment reports for all of the
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Hospital’s and the Institute’s federal and state income, franchise, sales
and payroll tax examinations and protests filed by Hospital and the
Institute thereto.

5. Copies of any audit adjustments proposed by the Internal Revenue
Service for any audited tax year of the Hospital and the Institute.

6. Copies of all settlement documents and correspondence for the last six
(6) years involving the Hospital and the Institute.

7. Copies of any agreements waiving statutes of limitations or extending
filing dates with respect to Hospital and the Institute.

8. A schedule that contains the inside tax basis for each asset of Hospital
and the Institute.

9. Work-Papers for each of the three prior closed tax years of the Hospital
and the Institute and all open tax years wherein each item is detailed
and documented that reconciles net income as specified in the
applicable financial statement with taxable income for the related period.

10. List all state, local and foreign jurisdictions in which the Hospital and
the Institute pay taxes, collects withholding taxes from its employees, or
collects sales taxes from its retail customers (specifying which taxes are
paid or collected in each jurisdiction).

IV. CONTRACTS AND OTHER COMMITMENTS
A. Material Contracts

1. Copies of all joint venture and partnership agreements to which Hospital
or the Institute is a party.

2. Copies of contracts giving any person a right to receive a portion of the
profits of Hospital or the Institute, or any amount based on the sales,
profits or financial performance of Hospital or the Institute.

3. A schedule and copies of all material supplier agreements including, but
not limited to, medicine, pharmaceuticals, medical and office equipment,
Hospital or Institute supplies, food and industrial supplies, and any
group purchasing agreements.

4. A schedule and copies of all material service agreements, including, but
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10.

11.

12.

13.

not limited to, building and equipment maintenance, waste disposal,
food service, linen or laundry, and landscaping agreements.

A schedule and copies of all material agreements with municipalities or
other health care facilities for the provision of health services or
disaster relief, including but not limited to, transfer agreements with
other hospitals or nursing homes, agreements or understandings with
local governments to provide trauma services, disaster relief or shelter.
A schedule and copies of all material agreements relating to Hospital or
Institute services, including but not limited to management agreements,
billing and collection agreements, subcontractor agreements, employment
agreements, and independent contractor agreements.

A schedule and copies of all contracts in the ordinary course of
business which have a remaining term in excess of one year.

A schedule and copies of all contracts not in the ordinary course or
contracts involving expenditures or liabilities in excess of $50,000 or
performance of more than 90 days’ duration.

A schedule and copies of all contracts which require penalties for
cancellation or which are not cancelable at will on 30 or less days’
notice.

A schedule and copies of all contracts containing covenants not to
compete.

A schedule and copies of all physician assistance agreements, including
but not limited to, physician recruitment agreements, loans, guaranties
of physician loans, medical practice assistance or management
agreements.

A schedule and copies of all contracts with physicians, physician
groups, other providers of health care services (or their immediate
family members), or other referral sources.

Copies of all other material agreements, including but not limited to,
land options and purchase or sale agreements, building or construction

agreements.
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14.

15.
16.

17.

18.
19.

A schedule and copies of any documents, agreements, or other
information with respect to any governmental or other grant or subsidy
program such as Hill-Burton (whether or not outstanding), state or local
appropriations or others.

Organizational documents of any affiliated IPAs.

Written agreements or summaries of oral understandings with any I[PA
or medical group.

Clinical affiliation and other agreements regarding any teaching
programs.

Secrecy, confidentiality or non-compete agreements.

Advertising agency agreements.

B. Product/Equipment Licenses of Hospital and the Institute

1.
2.

3.

A schedule and copies of all current product and equipment licenses.
A schedule and copies of all material licensing agreements to which
Hospital or the Institute is currently a party.

A schedule and copies of current computer software licenses and

hardware and software maintenance agreements.

V. INSURANCE AND SELF-INSURANCE

1.

3
4
5

6.

A schedule and copies of all third party and self-insurance policies
covering property losses covering all of Hospital’s and the Institute’s
properties.

A schedule and copies of all liability insurance policies currently
covering officers, directors and key employees.

A schedule and copies of all medical malpractice insurance policies.

A schedule and copies of any material indemnification agreements.
Copy of worker’s compensation insurance arrangements.

A schedule and copies of all other insurance policies.

VI. LITIGATION

1.

To the extent not confidential, a brief description of the nature and
status of any pending or threatened suits, actions, administrative

proceedings, litigation, inquiries or government investigations affecting
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the business or operations of Hospital or the Institute, and the reserve

amounts set aside therefor.

. Copies of all consent decrees, judgments, other decrees or orders,

settlement agreements and other agreements which bind Hospital and
the Institute or its officers or key employees or require or prohibit any

future activities of the corporations listed above.

. Information as to any past or present governmental investigation of or

proceeding involving the Hospital and the Institute or the Hospital’s or

the Institute’s directors, officers, employees or affiliates.

. A schedule and copies of all reports, notices or correspondence

concerning any violation or infringement of any local, state or federal
government ordinances, statutes or regulations, and correspondence with

local, state and federal agencies during the past five (5) years.

VII. INTELLECTUAL PROPERTY/PERSONAL PROPERTY

A. Patents, Trademarks, and Copyrights

1. List all patents, trademarks, trade-names, service marks and copyrights

owned or used by Hospital and the Institute (together with any
applicable registration numbers), all applications and copies thereof, and
information about any material liens or other restrictions on any of the

foregoing.

. To the extent not already provided, list all intangible assets (including

customer lists and goodwill) and proprietary or intellectual properties
owned or used by Hospital and the Institute in the business, including a
statement as to the entity holding title or right to such assets and any
material liens or restrictions on such assets. Include on and off balance

sheet items.

B. Personal Property

1. A schedule and copies of all material agreements with respect to the

sale, purchase, leasing or encumbrance of items of personal property.

2. A schedule and copies of all material warranty and service agreements

relating to personal property.
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3.

4.

A schedule of fixed assets and appraisal reports on such assets at
Hospital and the Institute.
Copies of all personal property purchase options issued or held by the

Hospital and the Institute.

VIII. REAL ESTATE MATTERS

1.

10.

11.

A schedule and descriptions of physical facilities owned and occupied
by Hospital and the Institute, including surveys, plans and specifications,
copies of blueprints, and statistics with respect to square footage.

A schedule and copies of deeds, title reports and policies, conditional
use permits and all easements, liens, conditions, covenants and restrictions,
and other agreements concerning all real property owned or occupied by

Hospital and the Institute.

. A schedule and copies of agreements, including, but not limited to

mortgages, deeds of trust, and security agreements encumbering real
property owned or occupied by Hospital and the Institute.

A description of any covenants or restrictions on any property owned or
occupied by Hospital and the Institute.

All environmental reports and surveys performed on or regarding any
property owned or occupied by Hospital and the Institute.

A map showing Hospital’s and the Institute’s properties as located on
the campus or elsewhere.

Copies of all leases to which Hospital or the Institute is a party.
Copies of any pending subdivision or parcel maps, conditional use
permits or similar permits.

Contracts providing for any off-site parking.

Regarding seismic safety, all reports, correspondence, recommendations
from consultants regarding compliance with state seismic safety regulations.

List of construction in process.

IX. EMPLOYEE MATTERS

A. Employee Benefit Matters

1.

Copies of all employee benefit plans, including but not limited to
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summary descriptions, adopting resolutions, all amendments, a schedule

of sources of plan funding, prohibited transactions and special reporting

requirements.

a. Copies of all “qualified” plans sponsored by, or to which contributions
are made by Hospital and the Institute.

b. Copies of all employee welfare benefits sponsored by, or to which
contributions are made by Hospital and the Institute.

c. Copies of all other “nonqualified” plans.

. Copies of actuarial valuations for each employee benefit plan.
3. Schedule of original effective dates for each employee benefit plan.

. Schedule of documents relating to the administration of each employee

benefit plan.

. Copies of any IRS qualification letters.

. Copies of all employee handbooks and all booklets or brochures

regarding employee benefit plans, life insurance, disability, health

insurance coverage, savings plans, and pension plans.

B. Employees
1. A schedule listing all employees at Hospital and the Institute, including

job descriptions and salaries.

. Employee contracts, including letters to new hires outlining the terms

and conditions of employment.

. Copies of personnel policies and practices or handbooks, including any

agreements employees are required to sign including, but not limited to,
confidentiality agreements or agreements listing terms and conditions of
employment, and information regarding fringe benefits, holiday and

vacation policy.

. Copies of all rules, policies and programs relating to workplace safety

and health including, but not limited to, OSHA inspection reports,

disaster control plans, toxic substance disclosures.

5. Total employees and turnover for past three years.

C. Collective Bargaining Agreements
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1. A schedule of and copies of all collective bargaining agreements.

2. A schedule of employee unions with which Hospital or the Institute has
agreements, including the number of employees in each union.

3. Information regarding current labor disputes, unionization activities,
requests for arbitration and grievance proceedings.

D. Employment Agreements

1. Copies of employment agreements, bonus and incentive plans, life
insurance policies, executive compensation, agreements not to compete
and indemnity arrangements for all officers and key employees.

2. Copies of all outside consulting agreements.

3. Copies of all severance agreements.

X. HEALTH PROVIDER MATTERS
A. Licensure Review

1. A copy of most current Hospital and the Institute license, accreditation
surveys, correspondence and reports from the Department of Public
Health for past three years.

2. Copies of all licenses, permits, certificates, authorizations, registrations,
concessions, approvals, exemptions and other operating authorities from
all governmental authorities and any applications thereof.

3. Describe any circumstance where Hospital or the Institute has been or
may be accused of violating any law or failing to possess any material
license, permit or other authorization.

B. Health Planning Review

1. Utilization data for the past three years for departments and units of
service with attendant revenues and expenses.

2. Payor profiles (private, Medicare, health maintenance organizations,
preferred provider organizations, etc.) for the current year and the last
three years.

3. Information on patient origin by zip code for primary and secondary
service areas.

C. Review of Third-Party Reimbursement Matters
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. Copies of latest State certification surveys to providers together with all

correspondence to and from State and related to compliance with State
recommendations for past five (5) years.

Copies of all Medicare, Medicaid, and other similar enrollment forms.
Copies of provider agreements currently in effect with Medicare and
Medicaid.

Copies of all managed care contracts with HMOs, PPOs, and employers.
For the past three (3) years, list of all claims of overpayment or
requests for repayment by Medicare, Medicaid, or any third-party payor

and a description of all responses and resolutions, including any repayments.

D. Accreditation

1.

Copies of latest report from The Joint Commission (“TJC”) (or any
other accreditation body), together with all correspondence to and from
related to compliance with TJC recommendations for the past three (3)
years, including any plans of correction.

Most current letter of accreditation from TJC (or any other accreditation

body).

E. Review of Professional Staff and Bylaws

1.
2.

Medical Staff bylaws, rules and regulations.
Breakdowns of medical staff by age, specialty and percentage of

admissions.

3. Health-related policies and procedures.

6.

List of all formal medical staff grievance proceedings in the last three
years and all pending proceedings reported by physician numbers.

List of all material disciplinary proceedings against medical, nursing or
allied health professional staff, and list of all restrictions imposed on
such staff members in relation to disciplinary proceedings in past three
(3) years.

Research protocols and Institutional Review Board bylaws.

F. Compliance Program

1.

Copies of any materials related to Hospital’s and the Institute’s
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compliance program, including any contracting policies and procedures.

2. Copy of all compliance training materials, including log of training
conducted over the past three (3) years.

3. Listing of compliance officer, privacy officer, compliance committee
members and all other compliance personnel, including name, position
and salary. Attach a copy of a job description for each person.

4. Copy of minutes and/or other records of compliance committee meetings.

5. Documents regarding Hospital’s and the Institute’s programs to ensure
compliance with applicable provisions of the Health Insurance
Portability and Accountability Act of 1996 and regulations promulgated
pursuant thereto (“HIPAA”) relating to the privacy and security of
information.

6. For the past three (3) years, list and description of any internal
investigations or audits regarding compliance with the Medicare and/or
Medicaid rules and regulations (including, facility or professional fee
billing and/or reviews of inpatient and/or outpatient outliers).

7. List, description, and all correspondence, including without limitation,
subpoenas, relating to any fraud and abuse claims, condition of
participation violations, EMTALA violations, sentinel events, or other
actions, such as investigations, arising from Medicare and/or Medicaid
reimbursement or participation in the Medicare and/or Medicaid programs
during the last three (3) years, and copies of correspondence with any
federal or state governmental agency regarding same.

8. Copy of any corporate integrity agreement or similar settlement
agreement with any federal or state governmental authority.

XI. MISCELLANEOUS
1. Issues of in-house newsletters or newspapers for past three (3) months.
2. Current public relations pamphlets, regarding Hospital and the Institute,

its services or personnel.
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APPENDIX C

RELEVANT STATE LAWS

California

* Hospital Licensure. Hospitals in California are licensed by the Department of
Public Health. To obtain such licensure, a hospital must meet certain requirements,
including requirements applicable to the administration of the facility, the
organization of the medical staff and the governing body. California hospitals
must also have certain “basic services,” as defined in Title 22 of the California
Code of Regulations, which sets forth the licensing standards in detail. In
addition, hospitals may have certain “optional services,” including an outpatient
department. A licensed patient department need not be located on the same site
as the main hospital campus, so long as it is integrated with the main hospital
campus with respect to the operation of the facility campus.

* Corporate Practice of Medicine Doctrine. California has a corporate practice of
medicine doctrine (“CPOM”) which is based on provisions of the Medical
Practice Act (see California Business and Professions Code § 2000 ef seq.) and
which makes it illegal for any unlicensed person to practice medicine. (See
Business and Professions Code § 2400 et seq.) The CPOM also prohibits lay
entities and unlicensed persons from profiting from the performance of medical
services through its agents. Therefore, a lay entity may not employ physicians
or collect payment for the services of employed physicians. Although the
CPOM has very seldom been enforced by the government in California, it has
been enforced several times through private litigation brought by the California
Medical Association, other elements of organized medicine (e.g., county medical
societies) or groups of individual physicians. California law permits a group of
ten (10) physicians or more to file suit against parties in violation of provisions

in the Medical Practice Act, thereby permitting private enforcement of the
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CPOM.

The CPOM in California has a number of exceptions, including exceptions that
permit certain licensed clinics, Knox-Keene Health Care Service plans (i.e.,
HMOs), teaching hospitals and county facilities, to employ physicians. Further,
the CPOM in California has been interpreted as permitting physicians to be
independent contractors of lay entities, including, but not limited to, for-profit
and nonprofit hospital organizations.

The CPOM is seldom enforced by government agencies in California, but is
often used as a basis for invalidating contractual arrangements from which one
of the parties wants to escape. The courts have frequently held that unlawful
contracts are void and unenforceable. Based on these precedents, parties seeking
to escape from arrangements which illegally include payments for referrals have
often sought to have the contract declared illegal or unenforceable on the
grounds that it violates the CPOM. The courts have been somewhat receptive to
this argument.

Scope of Nursing Practice. Pursuant to the California Business and Professions
Code, the practice of nursing means:

“Those functions, including basic health care, that help people cope with
difficulties in daily living that are associated with their actual or potential health
or illness problems or the treatment thereof, and that require a substantial
amount of scientific knowledge or technical skill, including all of the following:

(1) Direct and indirect patient care services that ensure the safety, comfort,
personal hygiene, and protection of patients; and the performance of
disease prevention and restorative measures.

(2) Direct and indirect patient care services, including, but not limited to, the
administration of medications and therapeutic agents, necessary to
implement a treatment, disease prevention, or rehabilitative regimen--- .

(3) The performance of skin tests, immunization techniques, and the withdrawal
of human blood from veins and arteries.

(4) Observation of signs and symptoms of illness, reactions to treatment,

general behavior, or general physical condition, and (A) determination of
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whether the signs, symptoms, reactions, behavior, or general appearance
exhibit abnormal characteristics, and (B) implementation, based on
observed abnormalities, of appropriate reporting, or referral, or standardized
procedures, or changes in treatment regimen in accordance with
standardized procedures, or the initiation of emergency procedures
(Business and Professions Code § 2725).
The scope of nursing practice can be expanded through the use of “standardized
procedures,” which are specialized policies that authorize registered nurses to
engage in certain functions that might otherwise constitute the practice of
medicine. Standardized procedures must specify, among other things, the level
of supervision required of the collaborating physician.
State Fraud and Abuse Statutes. California law has three Anti-Kickback
Statutes: Business and Professions Code § 650; Health and Safety Code § 445;
and Insurance Code § 750.
Business and Professions Code § 650 is the state Anti-Kickback statue most
frequently enforced in California. That section prohibits the offer, delivery,
receipt or acceptance by any licensed health care professional of any rebate,
refund, commission, dividend, discount, or other consideration as compensation
or inducement for referring patients or generating business. The statute has a
number of exceptions, including an exception which permits the receipt of
consideration for services other than the referral of patients and which is based
on a percentage of gross revenue or similar type of contractual arrangement if
the consideration is commensurate of the value of the services furnished, or the
fair rental value of any premises or equipment leased or provided by the
recipient.
Health and Safety Code § 445 provides one of the other Anti-Kickback Statutes
in California and states, in relevant part:
No person, firm, partnership, association or corporation, or agent or employee
thereof, shall for profit refer or recommend a person to a physician, hospital,
health related facility, or dispensary for any form of medical care or treatment

of any ailment or physical condition ---
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Insurance Code § 750, which is applicable specifically to the presentation of
insurance claims, provides:

- any person acting individually or through his or her employees or agents,
who engages in the practice of processing, presenting, or negotiating claims,
including claims under policies of insurance, and who offers, delivers, receives,
or accepts any rebate, refund, commission, or other consideration, whether in
the form of money or otherwise, as compensation or inducement to or from any
person for the referral or procurement of clients, cases, patients, or customers,
is guilty of a crime.

e Physician Self-Referral Prohibition. California also has a “mini-state Stark”
provision which is similar to, but not identical to, the federal Stark Law.
Notably, it has a broad exception for referrals by a physician, or certain other
types of licensees, to any organization which owns or leases a hospital if the
licensee does not receive any payment from the recipient for the referral, and
any payments between the parties are not based on the number or value of any
patient referrals, and any space or equipment lease between the parties is
commercially reasonable and is not based on either party’s referrals or business
generation for the other party. Other pertinent exceptions include a one-time
sale or transfer of a practice or property or other financial interest between the
parties and personal services contracts which meet certain requirements.

* Other Facility Licensure. California has a clinic licensure law that requires any
office where health care services are delivered to be licensed, unless an
exception applies. The most common exception applies to an office which is
owned or leased by a health care practitioner and used lawfully for the practice
of his or her profession.

* Attorney General Approval. In California any transaction involving either: (a) a
nonprofit corporation and a for-profit corporation (California Corporations Code
§ 5914 et seq.), or (b) a nonprofit corporation with a nonprofit corporation
(California Corporations Code § 5920 et seq.), requires approval by the
California Attorney General before it may be implemented. The Attorney

General will conduct a public hearing before he/she makes a decision regarding
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approval of the transaction.

The factors that the California Attorney General may weigh in making its

determination are typical, and include the following:

(M

2

3)

“)

)

“The terms and conditions of the agreement or transaction are fair and
reasonable to the nonprofit corporation.” The Attorney General will
closely examine the terms to determine whether the transaction is
consistent with the charitable mission of the nonprofit corporation, and
that there is no advantage being taken of the nonprofit corporation.
“The agreement or transaction will result in inurement to any private
person or entity.” None of the benefits of the transaction shall inure (or
provide personal benefit) to any private person or entity. In other words,
none of the executives, board members, or physicians affiliated with the
corporations, among others, shall derive personal economic benefit beyond
that which is reasonable compensation for services rendered.

“Any agreement or transaction that is subject to this article is at fair

2

market value.” Although not conclusive and also not binding on the
Attorney General, it is often helpful to have the parties obtain a fair
market valuation from an independent third party to submit to the
Attorney General to support their position.

“The market value has not been manipulated by the Affordable Care
Actions of the parties in a manner that causes the value of the assets to
decrease.” The Attorney General may examine actions taken by the
parties within a reasonable period prior to the transaction to determine
whether any such manipulation of the market or value has occurred.
“The proposed use of the proceeds from the agreement or transaction is
consistent with the charitable trust on which the assets are held by the
health facility or by the affiliated nonprofit health system.” The Attorney
General will closely review the charitable purposes of the nonprofit, the
restrictions imposed by major donors on their gifts, and the seller’s (or its
parent’s) proposed use of the proceeds from the transaction to confirm

that they are consistent with the charitable trust imposed on the assets.



APPENDIX 193

(6)

(7

®)

©)

Typically, this means that the proceeds are applied to the benefit of other
hospital(s) within a nonprofit health system, or are used to support
community clinics, health care community education, etc.

“The agreement or transaction involves or constitutes any breach of trust.”
As the caretaker of charitable assets in the state, the Attorney General is
authorized to monitor that trustees of such assets do not breach any of
their fiduciary responsibilities, especially in the context of a transaction
involving sale of a nonprofit hospital’s assets.

“The Attorney General has been provided --- with sufficient information
and data by the nonprofit corporation to evaluate adequately the
agreement or transaction or the effects thereof on the public.” Parties to
such transactions are well advised to err on the side of disclosure.
Whatever time limits that may be imposed on the Attorney General to
make its determination whether to approve a transaction (e.g., 60 days in
California) are extended by whatever time it takes for the parties to
respond to further document or information requests by the Attorney
General.

“The agreement or transaction may create a significant effect on the
availability or accessibility of health care services to the affected
community.” This is one area where the California Attorney General has
been particularly proactive in assuring the maintenance of certain services
within the community, including but not limited to emergency services,
certain other specific health care services, and family planning services
(see below). Typically, the Attorney General has required that the
transaction documents include specific ongoing covenants from buyers of
nonprofit hospitals to maintain certain services for finite periods of time
(up to five (5)) years following the closing), and the Attorney General
retains continuing supervisory and monitoring authority on the buyer
post-closing.

“The proposed agreement or transaction is in the public interest.”

Typically, the Attorney General commissions a third party to do an
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independent health care impact assessment of the proposed transaction,
the use of proceeds, and the continuing covenants of the buying hospital
on the communities served by the target hospital to ensure that the public
interest is protected.
In addition to the statute, the California Attorney General has adopted an
extensive set of regulations to implement the statute. In that regard, the
Attorney General requests that the parties submit the community needs
assessments for the facility; a description of all charity care provided in the
prior five (5) years by type of service and a description of the policies for
charity care services; descriptions of employee staffing and employee input on
quality and staffing issues; guarantees regarding job security and retraining or
the continuation of current staffing levels and policies; and employee wages,
salaries, benefits, working conditions and employment protections.
In exercising its authority under the relevant statutes, the California Attorney
General has typically ordered the acquiring party of a nonprofit hospital
maintain for a period of at least five (5) years:
(1) the number of licensed inpatient beds as of the date of closing;
(2) charity care delivery at levels no less than those of the nonprofit
hospital immediately prior to the closing of the transaction;
(3) a contract with the Medicaid program (Medi-Cal in California);
(4) emergency care services at a comparable level to those of the nonprofit
hospital immediately prior to the closing of the transaction; and
(5) critical services to the community (these may vary from community to
community, depending on the availability of services from other health
care providers in the community).
Scope of Medical License. The California Medical Practice Act (Business and
Professions Code § 2000 et seq.) prohibits any person from practicing, or
advertising him or herself any system or mode of treating the sick afflicted in
California, or who diagnoses, treats, operates for, or prescribes for any ailment,
blemish, deformity, disease, disfigurement, disorder, injury or other physical or

mental condition, unless the person has a license. (Business and Professions
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Code § 2052(a)). The Medical Board of California construes the definition of
practicing medicine broadly as including a wide range of activities which are
administrative in nature but may have a clinical impact on the care and
treatment of a patient. According to the Medical Board, the practice of medicine
includes “Determining the need for referrals to, or consultation with, another
physician/specialist.” A discussion of the California Medical Board’s view of
the scope of medical practice, as it pertains to the Corporate Practice of Medicine

Doctrine, is found at http://www.mbc.ca.gov/licensee/corporate practice.html.

lllinois

* Attorney General Approval. The lllinois Attorney General does not have
authority over hospital transactions involving nonprofit health care entities.

* Restrictions under Nonprofit Law. There are no provisions under Illinois
nonprofit law that restrict transactions involving nonprofit health care entities.

* Hospital Licensure. Illinois law requires that all hospitals and hospital operators
obtain a license to provide health care services. (See 210 Ill. Comp. Stat. 85/4;
Il Admin Code tit. 77, §250.110(a), 120(b)). Licensed hospitals are subject to
additional regulatory scrutiny and obligations such as disclosure and
confidentiality requirements. (See 210 Ill. Comp. Stat. 85/6.14, 6.14b).
Furthermore, Illinois hospital licenses are non-transferable, and a new license
must be obtained upon a change in ownership of a hospital. (See Ill. Admin.
Code tit. 77, §250.110(d), 112(f)).

* CON Requirements. lllinois is a CON state, and the establishment or
modification of a health care facility is subject to review by the Illinois Health
Facilities and Service Review Board (the “Board”). (See 20 Ill. Comp. Stat.
3960/5). Hospitals and ambulatory surgery centers, among others, are considered
health care facilities under the CON statute. (See 20 Ill. Comp. Stat.
3960/3.1-2). Changes in ownership of a health care facility in Illinois require
that the new owner submit a new CON application. (See 20 Ill. Comp. Stat.

3960/2 (defining “construction or modification” to include changes in ownership),
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3690/5). CON application decisions are based on the Board’s obligation to
ensure that the establishment, construction or modification (including changes in
ownership) of health care facilities are consistent with the public interest and
will not raise the cost of health care in Illinois. (See 20 Ill. Comp. Stat.
3960/5).

Other Health Care Facility Licensure. As noted above, ambulatory surgery
centers are also subject to Illinois CON laws and regulations. (See 20 Ill.
Comp. Stat. 3960/3.2). In addition, ambulatory surgery centers must obtain a
license from the Department of Public Health before establishing or acquiring
an ambulatory surgery center. (See 210 Ill. Comp. Stat. 5/5).

Scope of Medical License. 1llinois prohibits persons from practicing medicine or
any of its branches, or treating human ailments without the use of drugs and
without operative surgery, unless they have obtained a valid, existing license
from the Illinois Department of Professional Regulation. (225 Ill. Comp. Stat.
60/3).

Scope of Nursing License. The lllinois Department of Professional Regulation
licenses individuals as registered professional nurses (RNs). Licensed RNs are
authorized to perform tasks in any setting including, but not limited to: perform
a comprehensive nursing assessment of the health status of patients; develop a
plan of nursing care that establishes nursing diagnoses, sets goals to meet
identified health care needs, determines nursing interventions, and implements
nursing care through the execution of nursing strategies and regimens ordered
or prescribed by authorized health care professionals; administer medication;
delegate nursing interventions; advocate for patients; evaluate responses to
interventions and the effectiveness of a plan of care; provide health education
and counseling; and participate in developing policies, procedures, and systems
to support patient safety. (225 Ill. Comp. Stat. 65/60-35).

Corporate Practice of Medicine. The Illinois CPOM generally prohibits
non-professional corporations and other business entities from employing
physicians to provide medical care, or from sharing in a percentage of

professional medical fees. (Carter-Shields v. Alton Health Institute, 777 N.E.2d
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948 (Ill. 2002); Vine Street Clinic v. Healthlink, Inc., 856 N.E.2d 422 (IIL
2006)). However, Illinois law allows hospitals and licensed affiliates of hospitals
that are devoted primarily to the provision, management, or support of health
care services and which are controlled by, or under common control, of the
hospital to employ physicians, if certain conditions are met. (210 Ill. Comp.
Stat. 85/10.8; Berlin v. Sarah Bush Lincoln Health Center, 688 N.E. 2d 106
(1. 1997)).

State Fraud and Abuse Laws. Illinois has enacted laws that prohibit offering,
paying, soliciting, or receiving remuneration in connection with a referral for
health care services under the state Medicaid program, or as an inducement to
procure clients or patients under an insurance contract. (305 Ill. Comp. Stat.
5/8A-3; 740 1ll. Comp. Stat. 92/5). Illinois prohibits health care workers,
including physicians and nurses, from referring a patient for health services to
an entity outside the health worker’s office or group practice if the health
worker is an investor in the entity, unless the health care worker directly
provides health care services within the entity and will be personally involved

in the patient’s care, with limited exceptions. (225 Ill. Comp. Stat. 47/1 — 160).

Maryland

Attorney General Approval. Maryland law grants its Attorney General authority
over acquisitions of nonprofit hospitals by for-profit or mutual benefit
corporations.

Restrictions under Nonprofit Law. Maryland does not have any specific
nonprofit corporation laws applicable to hospitals and other health care facilities.
Hospital Licensure. Maryland’s hospital licensure statutes and regulations define
a hospital as an institution that:

has a group of at least five (5) physicians who are organized as a medical staff;
maintains facilities to provide, under the supervision of the medical staff,
diagnostic and treatment services for two or more unrelated individuals; and

admits or retains individuals for overnight care. (See Md. Code Regs.
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10.07.01.01(B)(13)).

Furthermore, Maryland laws and regulations require that anyone opening,
continuing the operation of an existing hospital, or changing the classification of
the hospital submit a licensure application to the Maryland Secretary of Health
and Mental Hygiene. (See Md. Code Regs. 10.07.01.04(A)). Separate licenses
are required for institutions that operate on separate premises (regardless of
whether the institutions are operated under the same management). (See Md.
Code Regs. 10.07.01(A)).

CON Requirements. Maryland has Certificate of Need (“CON”) requirements
applicable to new hospitals and other specified health care facilities, as well as
to acquisitions of existing health care facilities. (See Md. Code Ann. § 19-120;
Md. Code Regs. 10.24.01.00 et seq.) The CON process is run by the Maryland
Health Care Commission (the “MHCC”). Generally, Maryland’s CON process
requires that the new facility, or purchaser, file an application (or sometimes
just notice), then the MHCC reviews the application, or notice, in accordance
with the procedures set forth in Md. Code Regs. 10.24.01.08. The MHCC
reviews CON applications by assessing, among other things, the need for the
proposed health care facility (or expansion thereof), the availability of
alternatives, viability of the proposal and the impact on existing providers in the
health care delivery system. (See Md. Code Ann. § 19-120).

Other Health Care Facility Licensure. In addition to the licensure processes
applicable to hospitals, Maryland Department of Health and Mental Hygiene’s
Office of Health Care Quality also regulates: home health agencies, laboratories,
residential service agencies, nurse staff agencies, nurse referral service agencies,
hospice care providers, ambulatory care facilities and other out-patient service
providers. (E.g. Md. Code Regs. 10.05.01 et seq. (Freestanding Ambulatory
Care Facilities); Md. Code Regs. 10.07.08 (Freestanding Medical Facilities);
Md. Code Regs. 10.10.01 et seq. (Medical Laboratories)).

Scope of Medical License. The Maryland Board of Physicians licenses
physicians to practice medicine within Maryland, which includes the diagnosis,

healing, treatment, prevention, prescription for, or removing any physical,
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mental, or emotional ailment or supposed ailment, by an appliance, test, drug,
operation, or treatment, or through a physical, mental, emotional or other
process. (Md. Code Health Occ. § 14-101(0)).

* Scope of Nursing License. Licensed registered nurses (RNs) in Maryland may
collect health data from patients, analyze data and determine a nursing diagnosis
that identify the nature of a client’s health status, capabilities, and limitations,
develop and implement a plan of care, including through administration of
treatment or medication. An RN may serve as a case manager for client care
and may perform nursing triage. (Md. Code Health Occ. § 8-101(i); Md. Code
Regs. 10.27.09.02; Md. Code Regs. 10.27.10.04.)

* Corporate Practice of Medicine. Maryland does not have a statute or court
opinion that establishes a generally applicable CPOM, but the doctrine can be
inferred from several statutes and cases. The Maryland Board of Physicians has
issued statements in the past that there is an implied prohibition against the
corporate practice of medicine by entities other than hospitals, related
institutions, and health maintenance organizations and warning entities seeking
advice on the employment of physicians to “proceed at their own peril.”2D
Maryland statutes recognizes the ability of physicians and other health care
practitioners to be employed by hospitals and related institutions. (See Md.
Code Health-Gen. § 19-351). If a non-professional corporation seeks to control
or influence the professional judgment of a licensed health care practitioner,
sanctions may be pursued against the corporation and/or the health care
professional.

 State Fraud and Abuse Laws. Maryland law prohibits physicians from paying or
accepting, or agreeing to pay or accept payments for the referral of patients.
(See Md. Code Health-Occ. § 14-404(a)(15)). Maryland’s self-referral law
prohibits health care practitioners from referring a patient to a health care entity
with which the health care practitioner, or a member of his or her family, has
a beneficial interest. See Md. Code Health-Occ. § 1-302.

21) This statement was directed as part of a standard response to inquiries direct to the Maryland Board
of Physicians regarding the corporate practice of medicine. We note that the response is several
years old and is not binding.
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New Jersey

* Attorney General Approval. Before being acquired by another entity, nonprofit

hospitals must seek the approval of the Attorney General, in consultation with
the Department of Health. (See N.J. Rev. Stat. § 26:2H-7.11). The Attorney
General’s review of the application shall be based on his or her responsibility
to protect, supervise and enforce the statutory and common law pertaining to
charitable trusts and corporations. (See id.) This process can add significant
delay to acquiring a nonprofit hospital.

Restrictions under Nonprofit Law. New Jersey does not have any specific
nonprofit corporation laws applicable to hospitals and other health care facilities.
Hospital Licensure. In addition to applying for a Certificate of Need (CON),
see below), an entity desiring to operate a hospital must apply to the
Department of Health for a license. Applicants must demonstrate they have the
capacity to operate the hospital in accordance with New Jersey law, including
rules related to premises, equipment, personnel, finances, and standards of
health care. (N.J. Admin. Code § 8-43G-2.2). All hospital satellite facilities or
off-site ambulatory care service facilities must be licensed to operate by the
Department of Health. (N.J. Admin. Code § 8-43G-2.11).

CON Requirements. New Jersey requires entities to apply for and obtain
approval for a CON in order to modify or expand any health care service or
facility, or to change the ownership of an existing health care facility. (See N.J.
Rev. Stat. § 26H:-7; N.J. Admin. Code § 8:33-2.2). Changes of ownership are
determined when an entire hospital is transferred, or when a transfer results in a
new Medicare provider number. (N. J. Stat. Ann § 26:2H-1, et seq.; N.J. Code
§ 8-33-3.1 to 8-33-3.3, 8-43G-2.1). Applications for a CON are reviewed by the
New Jersey Department of Health, based on criteria including, promotion of
access for low-income persons or other medically underserved populations,
including racially and ethnic minorities, quality of care, and the track record of
each applicant for the prior 12 month period. (See N.J. Admin. Code §
8-33-4.9-4.10).
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e Other Health Care Facility Licensure. New Jersey law defines the term “health
care facility” broadly. (See N.J. Rev. Stat. § 26:2H-2(a); N.J. Admin. Code §
8:33-3.1). As such, many entities are subject to the CON process described
above. There are, however, a number of exemptions, including community-based
primary care centers (defined at N.J. Admin. Code § 8:33-1.3), which provide,
among other things, preventive, diagnostic and treatment services. (See N.J.
Admin. Code § 8:33-6.1(a)(1)). Thus, it is critical that KHIDI members
carefully assess the scope of services that they intend to provide at the Liaison
Offices and/or CEPs to determine if the facility will be required to undergo the
CON process. (See N.J. Admin. Code § 8:33-2.2(a)).

* Scope of Medical License. With limited exceptions, a license from the New
Jersey Board of Medical Examiners is required to practice of medicine or
surgery, which includes any method of treatment of human ailment, disease,
pain, injury, deformity, mental or physical condition. (N. J. Stat. Ann. §
45:9-5.1.)

* Scope of Nursing License. The New Jersey Board of Nursing licenses registered
nurses (RNs) for the practice of nursing, which is defined as diagnosing and
treating human responses to actual or potential physical and emotional health
problems, through such services as case finding, health teaching, health
counseling, and provision of care supportive to or restorative of life and
well-being, and executing medical regimes as prescribed by a licensed or
otherwise legally authorized physician or dentist. Diagnosing in the context of
nursing practice is distinct from medical diagnosis, and includes the
identification of and discrimination between physical and psychosocial signs and
symptoms essential to effective execution and management of the nursing
regiment. (N. J. Stat. Ann. § 45:11-23).

* Corporate Practice of Medicine. The New Jersey Board of Medical Examiners
proscribe by regulation the permissible forms of practice for licensed physicians,
and prohibit licensed physicians from accepting employment from a
non-professional corporation except in certain circumstances. (N.J. Admin. Code

§ 13-35-6.16). Licensed physicians may be employed by other licensed
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physicians, by a professional corporation, by a hospital or other type of facility,
or by an entity that is not in the health-care business but which provides first
aid to employees or customers. (/d.)

State Fraud and Abuse Laws. New Jersey prohibits physicians and other health
care professionals from making, offering, or receiving a fee, rebate, compensation
or gift of more than nominal value in exchange for a referral or ordering of
professional service. (See N. J. Admin. Code § 13:35-6.17(c) (physicians); N. J.
Stat. Ann. § 45:9-37.21 (physical therapists); N. J. Admin. Code §
13:30-8.13(d) (dentists)). New Jersey prohibits licensed physicians from referring
patients to a health care service in which the health care practitioner or his or
her family has a significant beneficial interest, unless certain exceptions are met.

(N. J. Stat. Ann § 45:9-22.5 and 22.5; N. J. Admin. Code § 13:35-6.17(b)).

New York

* Attorney General Approval. In general, approval by the Attorney General of the

State of New York is not required for substitution of a new member for one or
more existing members of a New York Not-For-Profit Corporation. However,
upon a sale of all or substantially all of the assets of a not-for-profit
corporation, classified as a Type B or Type C corporation under section 201 of
the Not-For-Profit Corporation Law, such sale, lease, exchange or other
disposition shall in addition require leave of the supreme court in the judicial
district or of the county court of the county in which the corporation has its
office or principal place of carrying out the purposes for which it was formed.
(N.Y. Not-For-Profit Corp. §510(a)(3)). The petition for leave of the court must
comply with the requirements set forth in Section 511 of the New York
Not-For-Profit Corporation Law.

Restrictions under Nonprofit Law. Many hospitals and other health care facilities
in New York are organized under the New York Not-For-Profit Corporations
Law. (See N.Y. Not-For-Profit Corp. §101 et seq.) Furthermore, many

not-for-profit health care facilities are organized as non-stock corporations that
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have “members” in place of stockholders. As such, the New York Department
of Health may find that “members” of a not-for-profit health care facility are
actually “operators” of the facility, requiring that the member(s) become
established as an operator of the health care facility pursuant to Article 28 of
the Public Health Law. (See N.Y. Pub. Health Law §2800 et seq.). New York
Department of Health regulations address the role of not-for-profit members and
provide a detailed list of management activities that, if exercised by a corporate
member, would require the member to obtain approval of Public Health and
Planning Council. (See N.Y. Comp. Codes R. & Regs. tit. 10 § 600.9).
For-Profit Hospitals. New York law allows hospitals to be for-profit and
operated as a corporation, provided that the stock of the corporation must be
owned by natural persons. (See N.Y. Pub. Health Law §2800-a(4)(e)). The
requirement that stockholders be natural persons prohibits another corporation or
other business entity from holding stock in a for-profit hospital. (/d.)

Hospital Licensure. See discussion below regarding the CON process in New
York.

CON Requirements. New York law dictates that the establishment, transfer of
ownership, capital improvements, service changes and major equipment
acquisitions of health care facilities all require the approval of New York
Department of Health’s Public Health and Health Planning Council. (See N.Y.
Pub. Health Law § 2801). The process by which a CON application is carried
out requires the Public Health and Health Planning Council to give written
approval that the following requirements are met, including a proposed
certificate of incorporation, articles of organization or establishment which must
be filed with the Public Health and Health Planning Council together with such
other forms and information prescribed by the Council. (See id.) The Public
Health and Health Planning Council evaluates a CON application based on its
satisfaction as to the public need for the existence of the institution as well as
the character, competence and standing in the community of the proposed
incorporators, directors, sponsors, stockholders, members or operators. (See N.Y.

Pub. Health Law §2801-a(3)).
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Other Health Care Facility Licensure. The types of health care facilities that
are subject to the New York CON process include, among others: (i) hospitals,
nursing homes, diagnostic and treatment centers and ambulatory surgery centers
(See N.Y. Pub. Health Law §2800 et seq.); (ii) certified home health agencies
and long term home care programs (See N.Y. Pub. Health Law §3600 et seq.);
and (iii) hospices (See N.Y. Pub. Health Law §4000 et seq.).

Scope of Medical License. In New York, a license from the state Board of
Medicine is required to practice the profession of medicine, which is defined as
“diagnosing, treating, operating or prescribing for any human disease, pain,
injury, deformity of physical condition.” (N.Y. Educ. Law § 6521).

Scope of Nursing License. In New York, Registered Nurses (RNs) may make
nursing diagnoses, including the collection of patient clinical data and the
establishment of a nursing care plan, teach and counsel patients about
maintenance of health and prevention, provide care supportive to or restorative
of life and well-being, and execute medical regiments prescribed by a licensed
physician, nurse practitioner, physician assistant, or other health care provider.
Nursing diagnoses are distinct from medical diagnoses, and include the
collection and interpretation of clinical data, the development of nursing care
goals, and the establishment of a nursing care plan. RNs may conduct triage of
patients. (N.Y. Educ. Law §§ 6901, 6902(1); New York Office of the
Professions, Nursing Guide to Practice, p. 36 (Apr. 2009)).

Corporate Practice of Medicine. New York has a particularly active history of
enforcing its CPOM, as well as its statute prohibiting physicians and other
health care professionals from splitting their professional fees with a lay entity.
(N.Y. Educ. Law §§ 6509-a, 6512, 6530(19)). Unless specifically authorized by
law, a non-professional corporation may not provide professional services to the
public, exercise any judgment over the delivery of professional services, have
employees who offer professional services to the public, hold itself out as
offering professional services, or share profits or split fees with licensed
professionals. However, New York courts have recognized hospitals and other

facilities licensed to provide medical services may employ physicians to render



APPENDIX 205

medical services. (See Albany Med. Coll. V. McShane, 66 N.Y.2d (N.Y.
1985)).

» State Fraud and Abuse Laws. New York prohibits licensed physicians and
physician assistants from offering, receiving, or agreeing to receive, any fee or
consideration for the referral of a patient or client in connection with the
performance of professional services. (N.Y. Educ. Law § 6530(18)). In addition,
New York prohibits health care practitioners, including physicians, from making
a referral for clinical lab, pharmacy, radiation therapy, physical therapy, or
imaging services to a health care provider with which he or she has a financial

relationship, unless an exception is met. (N.Y. Pub. H. Law § 238, et seq.)

Texas

* Attorney General Approval. There is no requirement under Texas law to obtain
the approval of the Texas Attorney General for hospital or other health care
facility transactions.

* Restrictions under Nonprofit Law. Texas law prohibits Texas nonprofit entities
from converting to a for-profit entity. See Tex. Bus. Orgs. § 10.108.

* Hospital Licensure. Texas law requires that all hospitals obtain a license to
provide health care services. (See Tex. Health & Safety Code Ann. § 241.021;
25 Tex. Admin. Code § 133.21(a)(1)). The Texas Department of State Health
Services (DSHS) accepts and processes applications. (See Tex. Health & Safety
Code Ann. § 241.022(a); 25 Tex. Admin. Code § 133.22.) A Texas hospital
license is not transferrable. (Tex. Health & Safety Code Ann. § 241.023(f); 25
Tex. Admin. Code § 133.21(f)). Upon a change of ownership of a licensed
hospital, the new owner must submit an application for a new hospital license
to DSHS. (See 25 Tex. Admin. Code § 133.24(b)). Transfers of the stock of a
corporate entity holding a Texas hospital license is not considered a change of
control. (See 25 Tex. Admin. Code § 133.24(a)(1)). Licensed hospitals are
subject to additional regulatory scrutiny and obligations such as operational

requirements and reporting obligations. (See 25 Tex. Admin. Code § 133.41,
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133.49).

CON Requirements. Texas does not have a certificate of need process.

Other Health Care Facility Licensure. Ambulatory surgery centers are also
subject to similar licensure requirements as described above for hospitals in
Texas. (See Tex. Health & Safety Code Ann. § 243.003). There are certain
exceptions to Texas licensure laws, notably including physician offices and
clinics. (See Tex. Health & Safety Code Ann. § 243.004).

Scope of Medical License. The Texas Board of Medical Examiners licenses
individuals to practice medicine, which is defined as the diagnosis, treatment, or
offer to treat a mental or physical disease or disorder or a physical deformity or
injury by any system or method, or the attempt to effect cures of those
conditions, by a person who publicly professes to be a physician or surgeon, or
who directly or indirectly charges money or other compensation for those
services. (Tex. Occ. Code Ann. § 151.002(a)(13)).

Scope of Nursing License. The Texas Board of Nursing Examiners licenses
individuals as registered nurses (“RNs”) to practice or offer professional
nursing. RNs may perform acts that require substantial specialized judgment and
skill, including; the observation, assessment, intervention, evaluation, rehabilitation,
care and counsel, of health teaching to an ill or infirm patient; administration of
medication or treatment as ordered by a physician; the supervision of teaching
of nursing; the administration, supervision, and evaluation of nursing practices,
policies, and procedures; the performance of an act lawfully delegated by a
physician; the development of a nursing care plan. RNs may not provide
medical diagnosis or the prescription of therapeutic or corrective measures.
(Tex. Occ. Code Ann. § 301.002(a)(2)).

Corporate Practice of Medicine. With limited exceptions, Texas law prohibits
non-professional business entities from employing physicians and from splitting
the professional fees with a licensed physician. (Garcia v. Texas State Bd. of
Med. Exam., 384 F.Supp. 434 (W.D.Tex. 1974)). Non-professional corporations
may enter into independent contractor arrangements with a physician, so long as

the physician’s practice of medicine is not in any way controlled or directed by,
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and fees are not shared with, an unlicensed individual. (See Texas Bd. of Med.
Exam., Statement on the Corporate Practice of Medicine, available at
http://www.tmb.state.tx.us/professionals/physicians/licensed/cpq.php).

» State Fraud and Abuse Laws. Texas law prohibits persons from offering to pay
or agreeing to accept any remuneration to or from another for securing or
soliciting a patient or patronage from an individual who is licensed, certified, or
registered by a health care regulatory agency, including a physician or a nurse.
(Tex. Occ. Code Ann. § 102.001; Tex. Hum. Res. Code § 32.039(b)). Texas
law prohibits health care providers from knowingly directing a patient to obtain
health care goods or services from a niche hospital in which the health care
provider or his or her family member has a financial interest, unless the
provider provides an appropriate disclosure to the patient. (Tex. Occ. Code Ann.

§ 105.002(2)(3)).

Virginia

> Attorney General Approval. There is no requirement under Virginia law to
obtain the approval of the Virginia Attorney General for hospital or other health
care facility transactions.

* Restrictions under Nonprofit Law. Virginia law does not impose additional
restrictions on nonprofit hospitals and other nonprofit health care facilities.

* Hospital Licensure. Virginia law requires that all inpatient and outpatient
hospitals obtain a license to provide health care services. (See Va. Code Ann. §
32.1-125(A); 12 Va. Admin. Code § 5-410-40). Hospitals maintained on
separate premises must maintain separate licenses regardless of whether each
facility is under the same management. (12 Va. Admin. Code § 5-410-60(A)).
Licensed hospitals are subject to additional regulatory scrutiny and obligations
such as state inspections and disclosure obligations. (See Va. Code Ann. §
32.1-125.1, 125.2). Furthermore, Virginia hospital licenses are non-transferable,
and a new license must be obtained upon a change in ownership of a hospital.

(See 12 Va. Admin. Code § 5-410-130).
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* CON Requirements. In addition to the licensure requirements discussed above,
Virginia law requires owners and sponsors of certain medical care facilities to
secure a certificate of public need (COPN) prior to initiating qualifying projects
(including changes of ownership). (See Va. Code Ann. § 32.1-102.3(A); 12 Va.
Admin. Code § 5-220-100). Hospitals are subject to Virginia’s COPN
requirements. (See Va. Code Ann. § 32.1-102.1). The Virginia Health
Commissioner (the Commissioner) oversees the COPN process in Virginia. (Va.
Code Ann. § 32.1-102.3(A)). The determination of whether a public need for a
health care facility exists is based on the Commissioner’s assessment of, among
other things, (i) the relationship of the proposed project or change to Virginia’s
long term health care plan, (ii) the need for enhanced health care facilities in an
area, and (iii) the economic impact of the proposed project or change, including
its financial feasibility. (See Va. Code Ann. § 32.1-102.3(B); 12 Va. Admin.
Code § 5-220-160).

* Other Health Care Facility Licensure. Outpatient or ambulatory surgery centers
are also subject to the same licensure requirements described above for
hospitals. (See Va. Code Ann. § 32.1-123; 12 Va. Admin. Code § 5-410-10).
There are certain exceptions to Virginia’s hospital licensure laws, notably
including physician offices (provided that no outpatient surgery is conducted at
the office). (See 12 Va. Admin. Code § 5-410-20(A)(5)).

* Scope of Medical License. The Virginia Board of Medicine licenses individuals
to practice medicine, which is defined as the prevention, diagnosis and
treatment of human physical or mental ailments, conditions, disease, pain or
infirmities by any means or method. (Va. Code Ann. § 54.1-2900).

* Scope of Nursing License. The Virginia Board of Nursing licenses professional
or registered nurses (RNs). Registered nurses may perform for compensation
any nursing acts in the observation, care and counsel of individuals or groups
who are ill, injured or experiencing changes in normal health processes or the
maintenance of health; in the prevention of illness or disease; in the supervision
and teaching of those who are or will be involved in nursing care; in the

delegation of selected nursing tasks and procedures to appropriately trained
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unlicensed persons as determined by the Board of Nursing; or in the
administration of medications and treatments as prescribed by any person
authorized by law to prescribe such medications and treatments. (Va. Code Ann.
§ 54.1-3000).

Corporate Practice of Medicine. Virginia law authorizes non-professional
corporations well as other forms of business entities, to render professional
services. (See Va. Code Ann. §§ 13.1-542.1, 13.1-1101.1). However, in 2007
the Supreme Court of Virginia held that non-professional corporations cannot
lawfully engage in the practice of medicine because they lack a medical license.
(Parikh v. Family Care Center, 273 Va. 284 (Va. 2007)).

State Fraud and Abuse Laws. Virginia prohibits licensed physicians from
sharing professional fees with another physician or surgeon for referring them
business. (Va. Code Ann. §§ 54.1-2962). In addition, Virginia prohibits
practitioners of the healing arts, including physicians, from soliciting or
receiving remuneration in return for referring an individual to a hospital or
other facility or institution, and prohibits hospitals from offering or paying such
remuneration to a practitioner of the healing arts. (Va. Code Ann. §§
54.1-2962.1; 32.1-135.2). Persons and corporations in Virginia are prohibited
from engaging in a for-profit business that includes the referral or
recommendation of persons to a physician, hospital, health related facility, or
dispensary for any form of medical care or treatment, unless the person is
advised of the selection criteria of the physicians, hospitals, health-related
facilities, or dispensaries considered. The acceptance of a fee or charge for a
referral or recommendation creates a presumption that the business is engaged
in such service for profit. (Va. Code Ann. § 18.2-502). In addition, Virginia
prohibits practitioners from referring a patient for health care services to an
entity outside the practitioner’s office or group practice if the practitioner or a
member of his or her immediate family is an investor in the entity, unless
certain exceptions are met. (Va. Code Ann. §§ 54.1-2410 through 54.1-2414; 18
Va. Admin. Code §§ 75-20-60 through 75-20-110).
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Washington, DC

o Attorney General Approval. There is no requirement under Washington, DC
(DC) law to obtain the approval of the DC Attorney General for hospital or
other health care facility transactions.

* Restrictions under Nonprofit Law. Any conversion that results in the selling,
transferring, leasing, exchanging, conveying or otherwise of the assets or a
material amount of the assets of a nonprofit health care facility to a for-profit
entity triggers the requirement that the acquiring entity obtain a certificate of
need (CON) as described below. (See D.C. Code §§ 44-401(1)(D), 44-406(Db)).

* Hospital Licensure. In DC, all hospitals must be licensed by the Department of
Health prior to commencing operations. (See D.C. Code Mun. Regs. tit. 22, §
2002.1). Hospital licenses are non-transferable, and as such, the sale of a
hospital requires the purchaser to apply for a new hospital license. (See D.C.
Code Mun. Regs. tit. 22, § 2002.10). Licensed hospitals must comply with a
number of regulations, including, among other things, inspections, administrative
and staffing standards, disclosure obligations and complaint review/investigation
processes. (See D.C. Code Mun. Regs. tit. 22, § 2007 et seq.)

* CON Requirements. DC law requires that health care facilities obtain a CON to
expand services offered at a health care facility, to execute large capital
expenditures at a health care facility, and to acquire the stock or assets of a
health care facility. (See D.C. Code § 44-406; D.C. Code Mun. Regs. tit. 22, §
4000.2). Health care facilities include, among others, general hospitals,
ambulatory care centers, clinics and other comparable health care facilities with
annual operating budgets in excess of $500,000. (D.C. Code § 44-410(10)).
CON applications are reviewed and processed by the Statewide Health
Coordinating Council (SHCC) of the State Health Planning and Development
Agency. The SHCC reviews applications based on a variety of criteria to
determine if there is a public need for any proposed expansions, developments
or transactions. (See D.C. Code § 44-410(c); D.C. Code Mun. Regs. tit. 22, §
4050.1-4050.43).
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e Other Health Care Facility Licensure. As noted above, a number of other types
of health care facilities are subject to the CON process, including, among
others, ambulatory care centers and clinics, ambulatory surgical facilities and
other health care facilities with annual operating budgets in excess of $500,000.
(D.C. Code § 44-410(10)). In addition, a subset of such health care facilities are
subject to further licensure requirements. (£.g. D.C. Code Mun. Regs. tit. 22, §
3100 et seq. (governing the licensure of health care facilities other than
hospitals)).

* Scope of Medical License. The DC Board of Medicine licenses qualified
individuals to practice medicine, which is defined as “suggesting, recommending,
prescribing, or administering, with or without compensation, any form of
treatment, operation, drug, medicine, manipulation, electricity, or any physical,
mechanical, or healing treatment by other means, for the prevention, diagnosis,
correction, or treatment of a physical or mental disease, ailment, injury,
condition, or defect of any person.” (D.C. Code § 3-1201.02(7)(A)).

* Scope of Nursing License. The DC Board of Nursing regulates and licenses
registered nurses (RNs), who are authorized to perform acts requiring substantial
specialized knowledge, judgment, and skill, including: observation, and
comprehensive assessment, evaluation, and recording, of physiological and
behavioral signs and symptoms; the development of a comprehensive nursing
plan, including a nursing diagnosis; the performance of services, counseling,
advocating, and education for clients; and administration of medications and
treatments prescribed by a licensed physician or other health care professional.
(17 D.C. Code Mun. Regs. § 5415.1).

* Corporate Practice of Medicine. DC does not have a history of actively
enforcing a CPOM. Cases from the 1930s and 1940s that examined whether
corporations illegally engaged in the practice of medicine focused on whether
the corporations interfered with the doctor’s loyalty to his patient, undertook to
control the manner in which the doctor attended or prescribed for his or her
patients, and whether the corporation’s actions tended to commercialize the

practice of medicine. (See U.S. v. Amer. Med. Ass’n., 110 F.2d 703, 714 (D.C.
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Cir. 1940); Group Health Ass’n v. Moor et al., 24 F.Supp. 445 (D.C. Cir.
1938)).

» State Fraud and Abuse Laws. DC prohibits the offering or acceptance of
remuneration in connection with a referral to a provider for services or orders
for which payment may be made under the DC Medicaid program. (D.C. Code
§ 4-802(c)-(d)).



